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THE PROGRESS OF THE ROTA DECISIONS 
RELATIVE TO PROOF OF CONDITIONS 
CONTRA SUBSTANTIAM MATRIMONII* 


HIS paper has been prepared in the form of a commen- 
tary on selected paragraphs of the letter sent by the 
Apostolic Delegate to the Bishops of the United States 

on September 23, 1938. Each of the three topics chosen for 
discussion will therefore be introduced with an excerpt from 
the letter mentioned and this will be followed by a brief sur- 
vey of the practice of the Sacred Roman Rota with regard to 
the problem under consideration. 


I 


“Tt is only right that the tribunals examine with benevolent 
kindness the cases presented by the laity and assist them in 
their difficulties of married life. But it would be a mistake to 
consider the ecclesiastical tribunal as a kind of clinic for un- 
happy marriages where the judges are bound to adjust un- 
fortunate situations at all costs, or at least with exaggerated 
leniency. Such an erroneous attitude would wound the sacred 
bond of marriage, indissoluble by divine origin, and harm the 
very solidity of the family and society.” * 


1Bouscaren, The Canon Law Digest (2 vols., Milwaukee: Bruce, 1934—) 
II, 532. 

* Paper read by Rev. Thomas Brockhaus, O.8.B., J.C.D., at the fifth meet- 
ing of the Northwest Regional Unit of The Canon Law Society of America 
‘at Mt. Angel Abbey, September 10, 1947. 
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The following table was prepared to show at a glance the 
number of cases contra substantiam matrimonii tried by the 
Sacred Roman Rota during the past 20 years and how many of 
these resulted in a sentence of nullity. The table was com- 
piled by consulting the indexes of the Sacrae Romanae Rotae 
Decisiones seu Sententiae, volumes xix to xxx inclusively, and 
supplying the figures for the years after 1938 by referring to 
the lists of sentences published annually in the Acta Apos- 
tolicae Sedis. By the substantia of marriages is here meant 
the mutual giving and accepting of a perpetual and exclu- 
sive right over the body for the performance of acts suitable 
of themselves for the procreation of offspring.” 


Year Contra substantiam Nullity Validity 
cases Declared Upheld 
LO27 RS sake ae eee 12 6 6 
TODS Petey phen sas chi 5 6 
IPA ee Re eee oe ee 6 1 5 
LOSO pm rran rs etereae oie eros 11 1 10 
LOSI@CRS maton. ace see 11 2 9 
LOS 2 scessrertatete era ciah ore) sits 10 3 7 
LOSS Berenice er stars cote 19 5 14 
1034 Gee eee cannne as 27 6 21 
TOSS aks Wey A lrrate fais ontiatis 17 4 13 
1936 Saison cs sos 24 10 14 
OSTA darker e 16 3 13 
LOO Re venyercutr eis eiceaesie 14 2 12 
WLU SR es, yA oe te ys 14 3 il 
1940 Wace cree 17 1 16 
LOS Tare trae retest tet te ae 13 4 9 
UE DP AS eS veaier a are ee 18 6 12 
NOS aires halon: 6 other 16 9 7 
LOSI O MRE euca. a teens 14 8 6 
Ee iy ees Aa re RISER By8 Poet 21 12 9 
19468 Ticetcre Soman tenes ll 7 4 


There seems to be real significance in the increasing fre- 
quency of prohibitory clauses attached to sentences of nullity 


2 Can. 1081, § 2. 


8 All the years after 1927 through 1942 saw more marriages found valid than 


ae Since 1943 each year has shown more marriages declared null than found 
valid. 
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since 1943. In a case where nullity was alleged ob exclusio- 
nem indissolubilitatis et boni prolis and the dubium was “ An 
sententia Rotalis diel 7 Martii 1942 sit confirmanda, vel in- 
firmanda, in casu,” the sentence, given on January 16, 1943, 
ran: “Confirmandum esse, ideoque constare de nullitate 
matrimonil, in casu; vetito tamen mulieri transitu ad 
alias nuptias, nisi ipsa coram Ordinario domicilii sub fide 
lurisiurandi declaraverit se consensum matrimonialem prouti 
definitur in can. 1081 § 2 praestituram esse.”’ 4 

Another appeal case, the following year, where the reason 
was ob exclusum bonum prolis, ended with the sentence, given 
on May 11, 1944: “ Infirmandam esse, seu constare de matri- 
monii nullitate, in casu, vetito tamen viro transitu ad alias 
nuptias, nisi coram loci Ordinario spoponderit se verum 
christianum coniugium contrahere velle.” ® 

In the following year another appeal trial of a case where 
nullity was alleged ob exclusum bonum prolis ended with a. 
sentence of nullity with a prohibitory clause like that of the: 
sentence of January 16, 1943, cited above.® 

The number of the Acta Apostolicae Sedis which lists the 
sentences and decrees of the Sacred Roman Rota issued during: 
1946, reveals a startling increase in the number of prohibitory 
clauses attached to sentences of nullity, there being three such 
instances, with the added features that all the cases were be-- 
fore the Rota for the first time, instead of on appeal from the: 
same tribunal, and that one clause contained a vetitwm re- 
quiring recourse to the Holy See. The first case was one of 
nullity ob exclusum bonum prolis and the sentence, given on 
March 28, 1946, ran:“ Affirmative, vetito mulieri transitu ad 
alias nuptias nisi coram Ordinario loci sub fide iurisiurandi 
declaraverit se matrimonium iuxta leges divinas et ecclesiasti- 


4 AAS, XXXVI (1944), 105. 
5 AAS, XXXVII (1945), 80. 
6 July 28, 1945—AAS, XXXVIII (1946), 226. 
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cas inituram esse.”* The reason in the second case was 0b 
simulationem consensus et ob exclusionem boni prolis and the 
sentence, given on April 13, 1946, ran: “ Affirmative, vetito 
viro transitu ad alias nuptias nisi coram Ordinario loci sub 
fide iurisiurandi declaraverit se novas nuptias initurum esse 
cum recta intentione prout decet homines christianos.” * The 
third case, which drew the prohibition reserved to the Holy 
See, was one of nullity ob simulationem consensus, ob exclusio- 
nem boni sacramenti et boni prolis, and the sentence, given on 
April 16, ran: “ Affirmative, vetito parti conventae transitu 
ad ulteriores nuptias inconsulta Sede Apostolica.” ® 

These prohibitory clauses illustrate the Church’s present 
firm stand whereby she refuses to countenance or legalize in 
any way the popular distortion of the purpose of marriage, to 
the exclusion of any of the resultant burdens. It recalls n. 9 
of the 1941 Instruction on prenuptial investigations: “The 
examination of the parties prior to marriage must also effec- 
tively repress that abominable practice which owing to human 
depravity has in certain places become a plague to Christian 
marriage. 

“For there are some, especially in the larger cities, who in 
defiance of canon law dare to contract marriage with a con- 
dition or intention which either suspends or invalidates it, 
and thus supply themselves with a subterfuge for later shaking 
off the yoke and so marrying again.” 1° 


II 
“Tt is imperative that tribunals and judges ever bear in 
mind the fundamental principle that a marriage, once cele- 
brated, enjoys the favor of law; a principle which cannot and 


should not yield except when nullity is irrefutably proved. 
This favor iuris must be safeguarded particularly in cases in- 


7 AAS, XXXIX (1947), 189. 
8 Loc. cit. 
9 AAS, XXXIX (1947), 190. 


10 Bouscaren, The Canon Law Digest, II, 261—Italics mine. 
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volving defects of consent, simulation, exclusion of the bona 
matrimonu and the like. For it is here that laxity may arise 
and the faithful, and perhaps even non- at be shocked 
and scandalized.” 1 

Since the Church is the guardian of Christian marriage, 
she would rather tolerate the continued union of those who 
may be married invalidly in the internal forum, than risk the 
violation of God’s law by declaring a marriage invalid in the 
absence of convincing evidence of nullity in the external 
forum. Thus canon 1014 states: “ Matrimonium gaudet 
favore iuris; quare in dubio standum est pro valore matri- 
moni, donec contrarium probetur...” This legislation is an 
extension of a principle laid down in the Decretals of Pope 
Gregory IX: “Tolerabilius est enim, aliquos contra statuta 
hominum dimittere copulatos, quam coniunctos legitime con- 
tra statuta Domini separare.” ” 

The key presumption in all marriage cases is that, if there 
is doubt concerning the validity of the marriage, the marriage 
is presumed to be valid until the contrary is proved. This 
presumption stated in canon 1014 should not be applied, how- 
ever, unless the doubt in favor of the validity of the marriage 
is based on a probable foundation. There is no Justification 
for insisting upon presumptions which favor the validity of a 
marriage, if proof to the contrary is furnished by the concur- 
rence of overwhelming evidence and clear facts. Nor does this 
presumption have anything to do with the right of the parties 
to impugn the validity of their marriage. They enjoy this 
right even though they may not have a clear-cut case. 


11 Bouscaren, The Canon Law Digest, II, 532. The material presented in 
this and the following section has been condensed and adapted from the 
doctoral dissertation of Rev. N. Orville Griese, S.T.D., J.C.D., entitled The 
Marriage Contract and the Procreation of Offspring, The Catholic University 
of America Canon Law Studies, n. 226 (Washington, D. C.: The Catholic 
University of America Press, 1946). Citations from other sources will be 
indicated as they occur. 


12C. 47, X, de testibus et attestationibus, I, 20. 
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Another strong legal presumption which favors the validity 
of marriage is that the internal consent of the will is always 
presumed to be in conformity with the externally manifested 
consent.** 

The commentators on the decretals of Pope Gregory IX 
held that if the proposal of a condition contrary to one of the 
three boons of marriage met with the objections or silence of the 
other contracting party, it was to be presumed that the party 
who proposed the condition revoked it before giving consent 
to the marriage contract. Although modern authors admit 
the validity of such a presumption if one of the parties ob- 
jects to the evil proposal of the other,** some of them clearly 
deny that the same presumption is to be applied if one of the 
parties merely maintains silence when the contrary condition 
is proposed.*® Furthermore, the revocation of an expressed 
intention or condition is a fact, and facts are not presumed; 
they must be proved."® 

There are indications in the decisions of the Sacred Roman 
Rota that the presumptions which are based on the silence or 
the objections of one of the parties are considered as mere 
applications of the general presumption that, in case of doubt, 
the marriage is to be presumed as valid. For, although such 


13 Can. 1086, § 1. 


14 E.g., a proposed condition contrary to the boon of offspring—Gasparri, 
Tractatus Canonicus de Matrimonio (ed. nova ad mentem Codicis I. C., 2 
vols., Romae: Typis Polyglottis Vaticanis, 1932), II, n. 895; Chelodi, Jus 
Matrimoniale iuxta Codicem Turis Canonici (3. ed., Trento: Libreria Moderna 
Editrice A. Ardesi et C., 1921), n. 125; Cappello, Tractatus Canonico-M oralis 
de Sacramentis (3 vols. in 6, III, De Matrimonio, ed. tertia emendata et 
aucta, Romae, Taurinorum Augustae: Officina Libraria Marietti, 1933), III, 
634, 3; Payen, De Matrimonio in Missionibus ac Potissimum in Sinis Trac- 
tatus Practicus et Casus (2. ed., 3 vols., Zi-ka-wei: In T’ou-sé-wé, 1935-1936), 
II, n. 1732, 3; Noldin-Schmitt, Summa Theologiae Moralis iuzta Codicem 
Turis Canonici (19, ed., 3 vols., Oeniponte: Rauch, 1929), ITI, n. 681, 2, a. 


15 Cf. Payen, loc. cit.; Chelodi, loc. cit.; Wanenmacher, Canonical Evidence 
wn Marriage Cases, n. 474. 


16 Versalien, Nullitatis Matrimonii, Commissio Specialis RR.PP. Cardina- 
lium: “...revocatio [conditionis] est factum et facta non praesumuntur sed 
probantur; ...”—AAS, X (1918), 389. 
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presumptions are referred to in some cases,’" there is ample 
evidence that once it has been established that one of the 
parties actually placed a condition which is contrary to one of 
the boons of marriage, it is to be presumed that the condition 
was not revoked unless positive proof of its revocation is at 
hand: “Semel autem apposita conditione, revocatam non 
fuisse praesumitur, nisi positive id probetur. Siquidem re- 
vocatio est factum, et facta non praesumuntur, sed demon- 
strantur.” 18 

If there are circumstances which make it doubtful whether 
or not the party actually revoked the condition before giving 
consent to the marriage contract, the presumption that the 
condition was revoked may be employed. In a case decided in 
1927, the fact that the man promised, though reluctantly, to 
prevent the conception of offspring, but at the same time en- 
deavored to make the girl change her mind on the matter, is 
cited as the basis for a doubt whether he had revoked his 
promise and hence also his intention to prevent the conception 
of offspring.’® 

The circumstances of another case, decided in 1926, led to 
the personal presumption that, even if the girl, at the alleged 
time before her marriage, had placed a condition to prevent 
the conception of offspring, she would have revoked the con- 
dition, “. . . nam conditioni propositae viro non assentiente, 
in suo proposito haud mulier perseveravit, ne nuptiae disper- 
derentur.” *° 

17E.g., S.R.R., Nullitatis Matrimonii, 5 dec. 1927, coram R.P.D. Francisco 
Parrillo, dec. LV, n. 3—Decisiones, XIX (1927), 499. 


GRR. Nullitatis Matrimonii, 4 maii 1927, coram R.P.D. Iulio Grazioli, 
dec. XX, n. 5—Decisiones, XX (1927), 164. Cf. also 10 aug. 1922, coram 
RP.D. Francisco Solieri, dec. XXX, n. 4—Decisiones, XIV (1922), 275; 
23 nov. 1923, coram R.P.D. Raphaele Chimenti, dec. XXXII, n. 2—Decisiones, 
XV (1923), 274; 28 nov. 1928, coram R.P.D. Iulio Grazioli, dec. LIII, n. 3— 
Decisiones, XX (1928), 469. 

19§.R.R., Nullitatis Matrimonii, 7 ian. 1927, coram R.P.D. Iosepho Florczak, 
dec. XXVI, n. 7—Decisiones, XIX (1927), 213. 


20S.R.R., Nullitatis Matrimonii, 17 aug. 1926, coram R.P.D. Francisco 
Guglielmi, dec. XLIV, n. 8—Decisiones, XVIII (1926), 357. The Rota upheld 
the validity of the marriage. 
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It seems therefore that in the jurisprudence of the Sacred 
Roman Rota the silence or the objections of one party to the 
contrary condition of the other may justify the presumption 
that the condition was revoked if the circumstances of the case 
point to such a conclusion. The mere fact that the one party 
is silent or objects when the condition is proposed does not in 
itself justify such a presumption. In fact some of the de- 
cisions state that the mere fact that one of the parties re- 
mained silent when the condition was proposed by the other 
is an indication of agreement between the parties in regard to 
the condition. This justifies a presumption in favor of the 
invalidity of the marriage.”* 

Another presumption which has been cited very frequently 
by the Rota is that a condition excluding the boon of offspring 
or of conjugal fidelity is to be regarded as an intention not to 
fufill the obligations assumed in contracting a valid marriage 
rather than a refusal to assume the obligations. One decision 
states that in a case of doubt it is to be presumed that there 
was ‘“intentio peccandi, salvo iure matrimonii.”?” Another 
decision states: ‘‘...in dubio, propter favorem matrimonii, 
praesumitur exclusum fuisse tantum usum et non lus, nisi 
aliud certo demonstretur.” 7? Another variation of the termi- 
nology has: “... generatim in foro externo praesumendum 
est agi, in similibus adiunctis, de simplici voluntate matri- 
monii bonis abutendi, integra eius substantia, nisi contrarium 
probetur.” *4 


21“ Qui tacet, cum loqui debeat, consentire videtur”—S.R.R., Nullitatis 
Matrimonit, 7 ian. 1929, coram R.P.D. Francisco Parrillo, dec. Il—Decisiones, 
XXT (1929), 23. Cf. S.R.R., Nullitatis Matrimonii, 7 iul. 1926, coram R.P.D. 
Ubaldo Mannucci, dec. XXVIII, n. 2—Decisiones, XVIII (1926), 222. 


228.R.R., Nullitatis Matrimonii, 20 maii 1930, coram R.P.D. Henrico 
Quattrocolo, dec. XXIV, n. 7—Decisiones, XXI (1929), 284. 


°3S.R.R., Nullitatis Matrimonii, 16 iul. 1931, coram R.P.D. Francisco 
Guglielmi, dec, XXXV, n. 3—Decisiones, XXIII (1931), 293. 


24$.R.R., Nullitatis M atrimonti, 7 ian. 1929, coram R.P.D. Francisco Parrillo, 
dee. II, n. Pa pesaench XXI (1929), 14. 
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These presumptions in favor of the validity of a marriage 
apply with special force if the parties intend to prevent the 
conception of offspring only for a time. If, on the other hand, 
the parties express an intention or place a condition which 
involves the absolute and perpetual exclusion of the boon of 
offspring, there is a very grave presumption that they intend 
to exclude the marriage right itself with reference to the boon 
of offspring. In reporting 8S. R. R., Nullitatis Matrimonii, 9 
Feb. 1927, Bouscaren summarizesin The Canon Law Digest,?* 
“In order to determine whether a party intended to exclude 
the obligation itself or only its fulfillment, recourse must be 
had to inferences from circumstances. Thus, one is taken to 
have excluded the obligation itself if he rejects the idea of 
having children absolutely or forever. The reason for which 
he excludes them must also be considered as throwing light on 
his intention.” In the same volume,’ Bouscaren translates 
the following from 8S. R. R., Nullitatis Matrimoniu, 5 Dee. 
1927:*8 “A condition or intention (not to have children), 
even though it be accepted and reduced to an agreement 
between the parties, overcomes the presumption in favor of 
marriage, only when it is made absolutely and without limita- 
tion of time.” 

The above presumption was followed in a case which re- 
sulted in a sentence of nullity in 1926.29 Although there was 
no direct proof that the girl intended to prevent conception of 
offspring as a sine qua non condition of her consent to the 
marriage contract, such an attitude was proved indirectly inas- 
much as the motives which had induced her to place such a 
condition indicated that she intended to prevent conception 
absolutely and always. 


25 Decisiones, XIX (1927), 42. 
26 TI, 307. 

27 Pp. 309-310. 

28 Decisiones, XIX (1927), 502. 


299.R.R., Nullitatis Matrimonii, 7 iul. 1926, coram R.P.D. Ubaldo Mannuccei, 
dec. XX VIII—Decisiones, XVIII (1926), 221. 
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If the intention to preclude the conception of offspring is 
reduced to an agreement between the contracting parties or 
expressed as a true condition, this fact can furnish a presump- 
tion in favor of the invalidity of the marriage.*® This pre- 
sumption applies, of course, only if the condition concerns the 
perpetual and absolute exclusion of the boon of offspring, as 
was noted in the citation from Bouscaren given above. 


Ill 


“ Ag is well known, the Holy See has been constrained to re- 
call to mind, not without good results, first through the Com- 
mission for the Interpretation of the Code, and again in the 
Instruction of August 15, 1936, the inability of consorts to 
impugn a marriage whose nullity was caused by their own cul- 
pability or vitiated consent. To permit such persons to 
prove their guilt, and so be liberated from a burdensome bond, 
would be to reward the guilty party. Such procedure, by en- 
couraging violations of the law, would be tantamount to its 
abrogation. 

“Hence the case in which the Promoter of Justice can im- 
pugn the marriage, when the consorts are disqualified, is very 
rare indeed, not to say exceptional. The reason is that the 
Promoter of Justice, under the authority and guidance of the 
Bishop, can act solely to foster the public good. And the 
public good demands precisely that the culpable parties should 
not acquire freedom, as if in reward for their fault, but rather, 
digna factis recipiant, that they receive what is due their evil 
‘doing, and in this way serve as a warning to the rest of the 
faithful not to defile the celebration of Christian marriage 
with the exclusion of the bona matrimonii or with simulations 
of consent. 

“ The innocent consort can impugn the marriage invalidated 
by vitiated consent of the other party only when this consort 


30S.R.R., Nullitatis Matrimonii, 19 apr. 1926, coram R.P.D. Iulio Grazioli: 
‘...ea vis conditioni sine qua non aut pacto inter coniuges inito inest, ut 
cesset favor iuris quo matrimonium gaudet et illud praesumatur nullum.” 
Dec. XVIII, n. 11—Decisiones, XVIII (1926), 144. 


é 
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is truly innocent, that is, when he or she has not in the least 
participated—not even only externally or by subterfuge—in 
the evil intent of the other party; and when, moreover, he or 
she was ignorant of it before the marriage.” 

The replies of the Commission for the Interpretation of the 
Code to which reference was made were translated by Bous- 
caren in The Canon Law Digest as follows: 

On March 12, 1929, the Commission was asked whether the 
word impedimenti in c. 1971, $1, 1°, is to be understood as 
applying only to impediments strictly so called (cc. 1067- 
1080), or also to impediments improperly so called which in- 
validate marriage (cc. 1081-1103). The reply was in the 
negative to the first part; in the affirmative to the second.” 

On July 17, 1933, the Commission was asked: II. Whether, 
according to the same canon 1971, § 1, 1°, the party who was 
the culpable cause of the impediment or of the nullity of the 
marriage has also the right to impugn it. The reply was in 
the negative. III. Whether an innocent and licit cause of an 
impediment, placed by one of the parties, is an obstacle to the 
right of that party to impugn the marriage, according to canon 
1971, $1, 1°. The reply was in the negative.** 

Another reply has been given since the letter of 1938. On 
July 27, 1942, the Code Commission was asked whether, ac- 
cording to canon 1971, § 1, 1°, and the reply of 17 July, 1933, 
ad II, only a party to the marriage who was both the direct 
and the guilty (dolosa) cause of the impediment or of the 
nullity of the marriage, is to be regarded as incapable of 
attacking the marriage, or whether a party who was either the 
indirect cause or the not-guilty (doli expers) cause of the im- 
pediment or of the nullity is also to be regarded as incapable. 
The reply was in the affirmative to the first part, in the nega- 
tive to the second.** 

81 Bousearen, The Canon Law Digest, Il, 532-533. 

32 AAS, XXI (1929), 171; Bouscaren, op. cit., I, 807. 

33 AAS, XXV (1933), 345; Bouscaren, op. cit., I, 808. 

34 AAS, XXXIV (1942), 241; Bouscaren, op. cit., II, 548. 
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Can. 1971, § 1 reads: Habiles ad accusandum sunt: toe 
Coniuges, in omnibus causis separationis et nullitatis, nisi ipsi 
fuerint impedimenti causa; . . 

Since the word “impediment” mentioned here is applied 
properly only to canons 1067 to 1080 inclusively (i.e. Caput 
IV—De impedimentis dirimentibus), the reply of March 12, 
1929, was extensive or at least explanatory and not merely 
declaratory, according to the Sacred Roman Rota, 19 Dec. 
1930.5 The reply of March 12, 1929, had no retroactive force, 
therefore, and to all practical purposes it marked the enact- 
ment of anew law. Hence it was not uncommon to find cases 
admitted by the Sacred Roman Rota prior to that date, in 
which the contracting parties had agreed to an express con- 
dition contrary to the substance of marriage, and yet were not 
prevented from impugning the validity of the marriage.*® 

Incorporating the three replies of the Code Commission 
cited above, canon 1971, § 1, 1°, enacts in effect: “ The con- 
sorts have the right to impugn the validity of their marriage 
unless they were the direct and malicious cause of its nullity.” 
Therefore a person who expressed a positive intention or con- 
dition contrary to the very essence of marriage, and thus 
caused the nullity of the marriage, does not lose his or her 
right to impugn the validity of that marriage unless that per- 
son knew that it was gravely wrong to place such an intention 
or condition, and yet did so with a free act of the will.*” 


35 Decisiones, XXII (1930), 670, 2. 


36S.R.R., Nullitatis Matrimonii, 31 mart. 1922, coram Rmo P.D. Ioanne 
Prior, Decano, dec. X—Decisiones, XIV (1922), 83; 10 iun. 1922, coram Rmo. 
P.D. Ioanne Prior, Decano, dee. XVIII—Decisiones, XIV (1922), 179; 5 iul. 
1923, coram R.P.D, Francisco Parrillo, dec. XVI—Decisiones, XV (1923), 
142, and the final decision of the same case, 26 iun. 1925, coram RP.D. 
Andrea Jullien, dec. XXXIII—Decisiones, XVII (1925), 262; 23 nov. 1923, 
coram R.P.D. Raphaele Chimenti, dec. XXXII—Decisiones, XV (1923), 2733 
30 mart. 1926, coram R.P.D. Andrea Jullien, dec. XII—Decisiones, XVIII 
(1926), 103; 11 feb. 1929, coram R.P.D. Francisco Guglielmi, dec. XI— 
Decisiones, XT (1929), 91. 


37 Griese, The Marriage Contract and the Procreation of Offspring, p. 99; 
Doheny, Canonical Procedure in Matrimonial Cases (Formal), (Milwaukee: 


Bruce, 1938), p. 88; Reh, “Guilt of the Plaintiff in a Marriage Case ’—Tue: 
Jurist, III (1943), 410. 
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As to the meaning of the expression “ malicious and direct 
cause,” it seems logical to apply the Thomistic distinction 
between a direct voluntary and an indirect voluntary act of 
the will. A person would be the direct and malicious cause 
of the nullity of the marriage if he or she knew the grave and 
evil effects of an intention or condition contrary to the very 
essence of marriage, and yet harbored that intention or con- 
dition with a positive act of the will. On the other hand, the 
person would be the malicious but indirect cause of the nullity 
of the marriage, if he or she knew the grave and evil effect of 
consenting to a marriage contract when the other contracting 
party harbored an intention or condition contrary to: the 
essence of marriage, and, although not wishing to cooperate in 
an invalid marriage, nevertheless entered the marriage con- 
tract. If both parties agree to such an intention or condition, 
i.e., reduce the intention or condition to a mutual pact, it 
appears that, by way of a general rule, each of the parties is a 
direct and malicious cause of the nullity, and both in conse- 
quence would lose the right to impugn the validity of the 
marriage. “Si substantia matrimonii exclusa fuerit positivo 
voluntatis actu absque pactione, inhabilis ad matrimonium 
accusandum est coniux, qui substantiam matrimonii exclusit, 
ideo etiam uterque coniux, si exclusit uterque. Ubi vero sub- 
stantia matrimonii exclusa fuit aliqua pactione inter contra- 
hentes, inhabilis fit ad matrimonium accusandum non modo 
coniux qui pactionem proposuit, sed etiam coniux qui eam 
acceptavit; uterque est enim impedimenti causa.” *° 

It is possible, however, that even when there is evidence of 
a mutual pact in regard to an intention or condition which is 
contrary to the essence of marriage, one of the parties may not 
be the malicious cause of the nullity of the marriage. A case 
decided by the Sacred Roman Rota in 1929 may be cited as an 

388.R.R., Nullitatis Matrimonii, 23 iun. 1931, coram R.P.D. Francisco 
Morano, dec. XXX, n. 7—Decisiones, XXIII (1931), 261. 


39S.R.R., Nullitatis Matrimonii, 6 aug. 1929. coram R.P.D. Francisco 
Morano, dec. XLV—Decisiones, XXI (1929), 380. 
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example of such a situation. Although the girl involved in 
this case married with a sine qua non agreement that the con- 
ception of children was to be prevented at least temporarily, 
she apparently was ignorant of the grave and evil conse- 
quences of consenting to such a marriage. That she was ig- 
norant of the invalidity of such a marriage may be deduced 
from the fact that she confessed ignorance of the evil of con- 
traception, and when informed of this evil, after marriage, 
made every effort to stop the abuse of the marriage right. 

It might also be argued that one of the parties who agreed to 
a pact contrary to the essence of marriage could be the mali- 
cious but not the direct cause of the nullity of the marriage. 
If one of the parties, although knowing the grave and evil 
consequences of such a pact, nevertheless did not intend to 
cooperate with the other party in carrying out the evil stipu- 
lation, but hoped to persuade the other party to abandon the 
wicked design after marriage had been contracted, such a per- 
son might be held to be merely an indirect cause of the nullity 
of the marriage. This is very doubtful because the party in 
question places a positive act in entering the pact, an act 
which it seems he should be obliged to retract before he could 
be exonerated as a merely indirect cause. An analogous ex- 
ample is offered in a Rota decision in 1922.*° The young girl, 
although opposed to the suggested evil condition expressed by 
her fiance, nevertheless consented to marry him, .. . “ spe freta 
ut Renatus [the young man] in melius animum mutaret.” 


To understand the foregoing, a word of explanation must be: 
added here regarding the expression conditio deducta in 
pactum, which is used in two senses in the Rota decisions, the- 
connotation pactum matrimoniale being the less frequent. 
Pactum matrimoniale means simply that the condition is: 
made a constitutive part of the marriage contract. ‘“ Dedu- 
cere aliquam conditionem in pactum matrimoniale nihil aliud 
significat quam facere talem conditionem partem constituti-. 


40S.R.R. Nullitatis Matrimonii, 4 aug. 1922, coram RP.D. Raphaele- 
Chimenti, dec. XXVII, n. 7—Decisiones, XIV (1922), 256. 
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vam contractus matrimonialis....’ It concerns something 
incompatible with the essence of marriage: “... ut talis. 
conditio [i.e. contra fidem vel prolem] in contractum ipsum 
ingrediatur, et consequenter illum irritum reddat, requiritur 
specialis actus voluntatis, quo non solum positive intenditur 
conditio contra bonum fidei et prolis, sed etiam ut ita inten- 
datur ut praevaleat intentioni generali contrahendi matri- 
monium prout ordinarie contrahitur,...”*! In this regard 
it is important to note that an intention or condition respect- 
ing future divorce enters into the marriage pact itself by the 
mere fact that one of the contracting parties harbors a posi- 
tive intention contrary to the indissolubility of the marriage: 
bond: “...intentio, igitur, contrahentis huic indissolubilitati 
contraria, eo ipso contraria est matrimonii substantiae; etenim 
nativo suo pondere pactum matrimoniale ingreditur, quin 
ad hoc requiratur specialis ex parte contrahentis vel contra- 
hentium voluntas, et unum ex constitutivis elementis contrac- 
tus matrimonialis relicit, perpetuitatem nempe, sine qua 
matrimonium concipi nequit.” * 

In the more usual interpretation of the expression deducta. 
in pactum, a pact may be defined as an agreement between the 
parties, apart from their marriage contract, whereby they 
come to a mutual decision regarding something contrary to 
the essence of marriage.** 

For several centuries the Holy Office required evidence of 
an external pact in all cases which involved the exclusion of 
any one of the three boons of marriage.** The external pact: 

41§.R.R., Oregonopolitana, Nullitatis Matrimoni, 6 iul. 1914, coram R.P.D. 
Toanne Prior, dec. X XII, n. 10—Decisiones, VI (1914), 248, 249. 


42§.R.R., Neo-Eboracen., Nullitatis Matrimoni, 8 febr. 1915, coram R.P.D.. 
Ioanne Prior, dec. III, n. 5—Decisiones, VII (1915), 22. 


43S R.R., Nullitatis Matrimont, 29 apr. 1922, coram R.P.D. Francisco 
Parrillo, dec. XIV, n. 14, where a pact is defined as “stipulatio a contra- 
hentibus matrimonio adiecta, qua statuitur aliquid contrarium essentiae 
matrimonii.”—Decisiones, XIV (1922), 123. 


449.C.S. Off. (Mission. Capuccin.), 23 iul. 1698, ad I—Fontes, n. 761; 
(Promont. Bonae Spei), 22 iul. 1840, ad Il—Fontes, n. 883; (Vic. Ap. Sandwic.), 
11 dec. 1850, ad 25 et 26—Fontes, n. 913; (Japoniae), 2 mart. 1868, ad II— 
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was therefore required by the older authors (Lancelotti, 
Sanchez, Gonzalez-Tellez, Laymann). Some declarations of 
the Holy Office indicated, however, that such pacts could be 
implicit, i.e., if reference to the dissolution of the marriage in 
the event of adultery was implied in the formula used in con- 
tracting marriage.*® In the practice of the Sacred Congre- 
gation of the Council it seems that an express condition was 
considered as equivalent to a pact in a case of exclusion of the 
blessing of sacramental stability.“* But in cases of the exclu- 
sion of the boon of offspring and of fidelity the invalidity of 
the marriage was not admitted in the external forum unless 
there was evidence of a pact between the parties.** 

In regard to the boon of sacramental stability it seems clear 
that the Holy Office required evidence of a mutual pact or of 
an express condition as an indication that there must be evi- 
dence in the external forum that the intention to contract a 
dissoluble marriage was based on a positive act of the will and 
not merely on an erroneous view in regard to the indissolubil- 
ity of marriage.*® It was decided clearly in 1724 that such 
a pact or condition did not have to be placed at the time of 
the exchange of matrimonial consent in order to serve as an 
indication of the invalidity of the marriage. The noted 
canonist, Prosper de Lambertini (later, Benedict XIV) 
was Secretary of the Sacred Congregation at the time when the 
1724 decision was given. Its import, as indicated by his dis- 
cussion of the case, was that the marriage could be declared 


Fontes, n. 1005; instr. (ad Ep. Nesquallien.), 24 ian. 1877, n. 3—Fontes, n. 
1050; instr. (Mongoliae), 29 nov. 1882—Fontes, n. 1075; instr. (ad Vic. Ap. 
Iapon. Merid.), 4 febr. 1891—Fontes, n. 1130; (Siowxormen.), 18 maii 1892, 
ad I—fFontes, n. 1155. 


45S.CS. Off., instr. (ad Vic. Ap. Oceaniae), 6 apr. 1843—Fontes, n. 894; 
instr. (ad Vic. Ap. Gallas), 28 mart. 1860, ad VI—Fontes, n. 957. 


488.C.C., Parisien., Matrimonii, 31 ian. 1891: “Non abs re erit notare quod 
in stylo S. C. expressa conditio valeat ‘pactum’...”—Thesaurus, CL (1891), 
19. 

478.C.C., Parisien, Matrimonii—Thesaurus, CLXIII (1904), 801. 


488.R.R., Oregonopolitana, Nullitatis Matrimonii, 6 iul. 1914—Decisiones, 
VI (1914), 250. 
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invalid provided that the circumstances which preceded, ac- 
companied and followed the marriage indicated that the 
parties had not revoked the condition or pact.‘ 

Later authors attached less importance to evidence of a 
mutual pact between the contracting parties, and conceded at 
most that without evidence of such a means of proof the 
marriage would be presumed valid in the external forum.™ 
Other authors insisted that the declarations of the Holy 
Office which seem to require evidence of a mutual pact as an 
absolute requirement for a declaration of nullity were to be 
interpreted to refer to the presumption of law in favor of 
validity when there is no evidence of an express condition or 
mutual pact, or that the word pact was to be interpreted to 
mean a unilateral intention which is expressed in the marriage 
contract itself.** 

In a few early decisions of the Sacred Roman Rota in 
cases which involved the exclusion of sacramental stability 
the tribunal insisted upon evidence of an express condition or 
mutual pact.®* According to Cappello and Chelodi these 
decisions indicate that the Rota at first followed the juris- 
prudence of the Sacred Congregation of the Council (until 
about 1912) in its interpretation of the expression deducta in 
pactum. Doheny, however, maintains that these decisions do 
not indicate a change in its jurisprudence, but that they 
simply were not in accord with the Rota’s usual interpretation 
of the expression deducta in pactum. The probative value 
of pacts in present-day Rota practice was sufficiently indicated 
in section IT above. 


49 De Synodo Dioecesana, lib. XIII, cap. 22, n. 10. 


50 De Angelis, Praelectiones Iuris Canonici (5 vols. in 9, Romae, 1877-1891), 
III, lib. IV, tit. V, 5; Gury-Ballerini, Compendium Theologiae M oralis (10. 
ed., 2 vols., Romae, 1889), II, p. 724; Santi-Leitner, Praelectiones Turis 
Canonici (4. ed., 5 vols. in 3, Ratisbonae: Pustet, 1895), lib. IV, tit. V, n. 16 f. 


51 Cf. Cappello, De Sacramentis, III, n. 599, 2; Chelodi, Ius Matrimoniale, 
n. 116. 


S29RR., Nullitatis Matrimonii, 24 iul. 1909—Decisiones, I (1909), 106; 17 
mart. 1910—Decisiones, II (1910), 121. 


58 Canonical Procedure (Formal), p. 617. 


AUTOMATIC SANATION OF MARRIAGE 
OF BAPTIZED NON-CATHOLICS 


HE problem discussed in this study is raised by the 
df facts of the following case. H married W, October 

15, 1903, in the presence of a Protestant minister. W 
was baptized in the sect of that minister prior to the date of 
the marriage. H was unbaptized at that time; but was bap- 
tized in the church which W attended, March 5, 1905. They 
continued to live together as before until they were divorced, 
November 17, 1927. W still lives. Can H now contract 
marriage with T, a Catholic? 

The legal question involved is whether the marriage be- 
tween H and W still subsists. The following points are to 
be considered. 

1—BaPTisMs INVOLVED. The baptism of W prior to 
October 15, 1903, is to be presumed valid, at least so far as 
it affects the marriage. This follows from the practice of the 
Holy Office. On November 17, 1830, it responded to the fol- 
lowing question: “ Whether those who live in those localities 
of Protestants where baptism is doubtful are to beregarded as 
infidels, so that the invalidating impediment of disparity of 
worship should be held to exist between them and Catholies? ” 
The reply was this. “1. As to heretics the rituals of whose 
sect prescribe the conferring of baptism without the requisite 
use of the essential matter and form, the individual case 
should be investigated. 2. As to others who in accordance 
with their ritual baptize validly, the baptism is to be held as 
valid. But if, even in the former case, the doubt should per- 
sist, the baptism is to be held valid in relation to the validity 
of the marriage. 3. If, however, it is known with certainty 
from the actual custom of that sect that the baptism is in- 
valid, the marriage is invalid.”1 In the case involved in this 


1“An degentes in iis protestantium locis, ubi baptisma dubium est, tam- 


quam infideles habendi sint, ita ut inter catholicos et eos disparitatis cultus 
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study, the sect, whose name is here omitted, would come 
under n. 2 of the response here given, or at least would be 
covered by the presumption indicated for cases of doubt. 


In the instruction (ad Vic. Ap. Oceaniae) of April 6, 1843, 
the Holy Office said: “It is to be noted, nevertheless, that 
although in the cases described in the decree baptism must be 
regarded as valid in relation to marriage, the converted party, 
concerning the validity of whose baptism a doubt is prudently 
entertained, must be baptized again conditionally because bap- 
tism is a sacrament necessary for salvation.” 2 This statement 
indicates that a different consideration directs the treatment 
of converts as to rebaptism, than that which leads to a pre- 
sumption of validity as to marriages contracted by these 
persons. 

Doubts as to the validity of baptism which arise from the 
words and conduct of the ministers who confer it are resolved 
in the instruction (ad Vic. Ap. Oceaniae Central.) of December 
18, 1872, in which the Holy Office answered as follows. “ Fi- 
nally Your Excellency listed a fourth kind of doubts concerning 
baptism and these were ‘In certain places there are those 
(heretics) who in baptizing use the proper matter and form 
applied simultaneously, but expressly admonish those to be 
baptized not to believe that baptism produces any effect in 
the soul: for they say that it is a merely external sign of 
enrollment in their sect. For that reason they often make 


impedimentum dirimens adesse censeatur. R. 1. Quoad haereticos quorum 
sectae ritualia praescribunt collationem Baptismi absque necessario usu 
materiae et formae essentialis, debet examinari casus particularis. — 2. Quoad 
alios qui iuxta eorum rituale baptizant valide, validum censendum est 
Baptisma. Quod si dubium persistat, etiam in primo casu, censendum est 
validum Baptisma in ordine ad validitatem matrimonii. —3. Si autem certo 
cognoscatur nullum baptisma ex consuetudine actuali illius sectae, nullum 
est matrimonium.” —Cf. Fontes, n. 869. All translations are by the writer. 


2“ Advertendum est tamen, quamvis baptismus in casibus in decreto ex- 
pressis, validus censendus sit in ordine ad matrimonium, tamen partem con- 
versam, de cuius baptismi valore prudenter dubitaretur, rebaptizandum fore 
sub conditione quia Baptismus est Sacramentum necessitatis.” Cf. Fontes, n. 


894. 
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Catholics the subject of derision because of their faith regard- 
ing the effects of baptism which they actually call super- 
stitious. It is asked: 1. Whether baptism conferred by those 
heretics is doubtful on account of the lack of the intention 
of doing what Christ wished done, if the minister prior to 
the act of baptizing should expressly declare that baptism pro- 
duces no effect in the soul. 2. Whether baptism so conferred 
is doubtful if the aforesaid declaration is not expressly made 
immediately before the act of baptizing but was often made 
by the minister and is the doctrine openly preached by that 
sect.’ That these doubts have been previously raised and de- 
cided in favor of the validity of the baptism you may find 
in Benedict XIV’s De Syn. Dioec., Lib. VII, Cap. VI, num. 9, 
where the following warning is found: ‘ Let the bishop be on 
guard lest he declare the validity of baptism as uncertain and 
doubtful on this ground alone that the heretical minister, 
by whom it was conferred, since he did not believe that by the 
laver of rebirth sin is remitted, did not confer it for the re- 
mission of sin and therefore did not have the intention of con- 
ferring it as was ordained by Christ our Lord: inasmuch as 
when in France the question once arose whether on this ground 
baptism was to be conferred again on those baptized by the 
Calvinists, St. Pius V, to whom the problem was referred, 
determined that they were not to be rebaptized.’ ” * 


3“Denique A. Tua quartam adiecit classem dubiorum circa baptismum, 
quae haec fuere: ‘In quibusdam locis nonnulli (haeretici) baptizant cum 
materia et forma debitis, simultanee applicatis, sed expresse monent baptizan- 
dos, ne credant baptismum habere ullum effectum in animam: dicunt enim 
ipsum esse signum mere externum aggregationis illorum sectae. Itaque illi 
saepe catholicos in derisum vertunt cirea eorum fidem de effectibus baptismi, 
quam vocant quidem superstitiosam. Quaeritur: 1. Utrum baptismus ab illis 
haereticis administratus sit dubius propter defectum intentionis faciendi quod 
voluit Christus, si expresse declaratum fuerit a ministro, antequam baptizet, 
baptismum nullum habere effectum in animam—2, Utrum dubius sit baptismus 
sic collatus, si praedicta declaratio non expresse facta fuerit immediate, ante- 
quam baptismus conferretur, sed illa saepe pronuntiata fuerit a ministro, et 
illa doctrina aperte praedicetur in illa secta.’ Porro haec dubia iampridem 
agitata fuisse, ac pro validitate baptismi fuisse responsum, videre potes apud 
Benedictum XIV, De Syn. Dioec., Lib. VII, Cap. VI, num. 9, ubi haec haben- 
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The presumption in favor of the validity of baptism in re- 
lation to marriage is also asserted in the instruction (ad Ep. 
Nesquallien.) of January 24, 1877: “Therefore the first 
requisite is an investigation of the baptism conferred and its 
validity; and if from this investigation no certain conclusion 
can be drawn, and a prudent doubt, as already described, 
remains, the baptism must be held as valid in relation to mar- 
riage, that is, the marriage contracted in the presence of such 
a doubt must be regarded as valid and legitimate.” 4 

In the answer (Albanen. in America) of June 10, 1896, the 
Holy Office said: “If the question involves heretics or those 
baptized by heretics, provided that there is no doubt regard- 
ing the fact that baptism was conferred and provided that 
the invalidity of the baptism is not clearly established, the 
parties must be similarly regarded as baptized in relation to 
marriage.” ® 

It is for these reasons that we conclude to the validity of 
the baptism of W, at least so far as concerns her marriage to 
H. Of course, once H received baptism in the same sect the 
same reasons hold for concluding to the validity of his 
baptism in this regard. 


tur: ‘Caveat Episcopus, ne incertam et dubiam pronunciet baptismi validi- 
tatem hoc tantum nomine, quod haereticus minister, a quo fuit collatus, cum 
non credat per regenerationis lavacrum deleri peccata, illud non contulerit in 
remissionem peccatorum, atque ideo non habuerit intentionem illud confi- 
ciendi, prout a Christo Domino fuerit constitutum: siquidem cum in Gallia 
disputatum olim fuerit, an ob praedictam rationem rebaptizandi essent 
baptizati a calvinistis, S. Pius V, ad quem controversia delata est, minime 
rebaptizandos definivit.’” — Cf. Fontes, n. 1024. 


4“ Primum itaque inquirendum erit de collato baptismo et de ipsius validi- 
tate; et si ex hac inquisitione nihil certi deduci possit, et dubium prudens, 
prout supra dictum est, perseveraverit, tamquam validum in ordine ad 
matrimonium haberi debet, seu matrimonium cum tali dubio contractum uti 
validum retinendum erit atque legitimum.” — Cf. Fontes, n. 1050. 

5“ Si agatur de haereticis vel ab haereticis baptizatis, dummodo constet de 
facto collationis baptismatis, et ipsius baptismatis invaliditas certo non con- 
stet, pariter uti baptizati habendi sunt in ordine ad matrimonium.” — Cf. 
Fontes, n. 1180. 
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2—THE MARRIAGE. Since W was baptized at the time of 
her marriage to H, who was not baptized at that time, the 
marriage was null and void on grounds of disparity of wor- 
ship, an invalidating impediment to marriage which was not 
-removed for baptized non-Catholics until May 19, 1918 with 
the present Code. This appears from the practice of the Holy 
Office, which answered, July 14, 1880 (Japoniae): “1. Isa 
marriage valid that is contracted between a doubtfully bap- 
tized and an unbaptized person?...R.1. The marriage must 
be regarded as invalid because of the impediment of disparity 
of worship.” ® 

This was also the tenor of the answer of April 29, 1842. 
It was asked: “1. Whether a person’s public possession of the 
name of Christian and the public reputation by which he is 
held to be a Christian either because he was born of Christian 
parents, or because he has always belonged to some Christian 
denomination and acknowledged himself to be a Christian, is 
sufficient for the validity of his marriage if in fact he was not 
baptized or was invalidly baptized when his marriage 
was contracted with a baptized person without a dispen- 
sation from the impediment of disparity of worship: If 
the aforesaid marriage be declared invalid because of disparity 
of worship?” The reply was: “R.ad1. According to the 
facts given, it is not.’ * 


6 “ Matrimonium dubie baptizati cum non baptizata estne validum?...R. 1. 
Matrimonium esse habendum uti invalidum ob impedimentum cultus dis- 
paritatis.” — Cf. Fontes, n. 1065. Vermeersch-Creusen hold that the provisions 
of canon 1070, § 2, are to be applied to marriages contracted prior to the Code, 
as well as to marriages contracted after the Code. Under that contention, the 
marriage of H and W would need to be considered valid under canon 1014 
until it was clearly established that at the time of the marriage one of the 
parties was baptized and one unbaptized — cf. Epitome Iuris Canonici, II (5. 
ed., Mechliniae~-Romae: H. Dessain, 1934), n. 345. Van Hove holds the oppo- 
site view —cf. De Legibus Ecclesiasticis (Mechliniae: H. Dessain, 1930), n. 40. 
In the latter’s view, the pre-Code presumption as to the validity of baptism 
in relation to marriage would still be applicable to pre-Code marriages. 


71. Utrum possessio publica nominis christiani, publicaque opinio qua 


quis creditur christianus sive quia ortum habuit ex parentibus christianis, sive 
quia constanter christianae alicui communioni fuit annumeratus, christianum- 
que se profitetur, sufficiat ad validitatem matrimonii in casu, in quo dictus 
homo revera non fuisset, aut invalide fuisset baptizatus, et matrimonium 
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The effect of an invalidating impediment on marriages of 
heretics was also referred to in the aforesaid letter to the 
Bishop of Nesqually (now Seattle) in the following words: 
“And 1. It must be held as certain that true and valid mar- 
riages can exist between heretics, provided no invalidating 
impediment intervenes.” § 

The conclusion, then, is that because of the invalidating 
impediment the marriage between H and W was invalid at 
the time it was attempted. 

3—REMOVAL OF IMPEDIMENT. The impediment forbade 
marriage between one who was baptized and one who was not 
baptized. When, therefore, H received baptism, which is to 
be presumed valid in relation to marriage, the impediment 
ceased to exist and there was nothing to prevent him from 
being married to W. 

4—-RENEWAL OF CONSENT. Under the discipline of the Cath- 
olic Church it is necessary that there be renewal of consent 
to make valid a marriage which is invalid because of an in- 
validating impediment, after the impediment has ceased or 
has been dispensed. This renewal is required by ecclesias- 
tical law for validation even if in the beginning both parties 
consented to the marriage and did not subsequently revoke 
such consent.® 

The renewal of consent must be a new act of the will to 
enter the marriage which it is now clear was null from the 
beginning.”° 

If the impediment is public, the consent must be renewed 
by both according to the form prescribed by law. If it is oc- 
cult and known to both, it is sufficient that the consent be 


iniisset cum baptizata, non petita dispensatione disparitatis cultus: Si praedic- 
tum matrimonium declaretur invalidum propter disparitatem cultus.... . R. 
Ad 1. Iuxia exposita, Negative.” — Cf. Fontes, n. 888. 


8“ Et 1. pro certo retinendum est inter haereticos vera et valida matrimonia 
subsistere posse, dummodo nullum dirimens impedimentum interponatur.” — 
Cf. Fontes, n. 1050. 


9Cf. Can. 1133, 
10 Cf. Can. 1134. 
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renewed by both privately and secretly. If it is occult and 
unknown to one of the parties, it is sufficient that only the 
party conscious of the impediment privately and secretly re- 
new it, provided the other party continues in the consent 
which he or she has already given.” 

This discipline represents a positive ecclesiastical law, in 
line with the policy to forbid “clandestine” marriages. 
Per se, it would be possible for the marriage to be valid by 
the mere fact of continued consent after the removal of the 
impediment.” 

As to the form according to which the consent to this mar- 
riage was to be given, it is assumed that the Tridentine decree, 
“ Tametsi,” was not published in the territory in which these 
parties lived, so that they were not bound to the Tridentine 
form requiring the presence of a priest and two witnesses. 


In regard to the renewal of consent, the responses of the 
Holy Office make no mention of heretics contracting with 
other heretics. The cases in which it required renewal of 
consent seem consistently to have involved a Catholic, as 
might be expected. Thus on January 12, 1769, it answered 
as follows. “II. If the marriages have already been con- 
tracted between Catholics and infidels without a previous dis- 
pensation from the impediment of disparity of worship, then 
the missionary shall proceed as follows; that is, he shall pro- 
vide: ...5. That those seeking the aforesaid dispensations shall 
' be informed of the necessity of the renewal of their consent, 
though, to avoid persecution and scandal, it will be sufficient 
if the renewal is made privately between the parties alone, 
but the invalidity of the previous marriage shall be revealed 
to the infidel, in so far as this is possible.” 1 


11 Cf, Can. 1135. 


12 Cf. Chelodi, Zus Matrimoniale iuxta Codicem Iuris Canonici (3. ed., 
Trento: Libreria Moderna Editrice A. Ardesi et C., 1921), p. 180. 


13“TI. Si matrimonia iam inita fuerint inter catholicos et infideles sine 
praevia dispensatione impedimenti disparitatis cultus, tune missionarius se- 
quenti modo se gerat; curat nempe: ... 5. Ut easdem dispensationes im- 
petrantes instruantur super necessaria renovatione consensus, quae ad perse- 
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Benedict XIV, in his letter Singulari, February 9, 1749, had 
already said: “ Therefore in this our letter we inform you that 
both are to be joined again in the bond of marriage after their 
conversion to the Catholic Faith, the one by baptism, the 
other by the renunciation of heresy.” 14 And the Sacred Con- 
gregation for the Propagation of the Faith, in its letter (ad 
Coadiut. Super. Mission. in ora Coromandel) of July 5, 1788, 
wrote: “... their marriage is validated and their offspring de- 
clared legitimate, after they have renewed their consent in the 
presence of their pastor and witnesses in accordance with the 
form required by the Council of Trent,” 1° when dealing with 
the “fideles ” who followed a pagan custom of marrying the 
sister of a deceased wife. 

The Secretariate of State, in its instruction, March 27, 1830, 
spoke of sanations in radice and of renewals of consent, too, 
but in connection with mixed marriages in which one party 
was a Catholic."® ; . 

As a matter of fact, where it was seen that the majority of 
the inhabitants of a particular diocese were not Catholics, the 
decree “ Tametsi” was not promulgated in the individual 
parishes..7 In the course of time many pontifical dispen- 
sations from the observance of the decree ‘“‘ Tametsi,” even in 
dioceses and parishes in which it had been promulgated, were 


cutiones et ad scandala declirfanda, sat erit ut inter solos coniuges privatim 
habeatur, patefacta tamen, quoad fieri poterit, etiam parti infideli prioris 
matrimonii nullitate,” — Cf. Fontes, n. 822. 


14“ Te igitur hac Nostra Epistola certiorem facimus, ambos, postquam 
Catholicae Fidei nomen dederint, per Baptismum alter, altera per haeresis 
detestationem, rursus esse matrimonii vinculo coniungendos.” — Cf. Fontes, 
n. 394. 


15“ | eorum matrimonia revalidans, prolemque susceptam ex iis legitimam 
decernens, renovato tamen reciproco consensu coram parocho et testibus, 
juxta formam Concilii Tridentini.” — Cf. Fontes, n. 4622. 


16 Cf. Fontes, n. 6451. 


17 Cf. Pallavicino, Jstoria del Concilio di Trento (Napoli, 1853), lib. XXII, 
ce. 8; ef. also Carberry, The Juridical Form of Marriage, The Catholic Univer- 
sity of America Canon Law Studies, n. 84 (Washington, D. C.: The Catholic 
University of America, 1934). 
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granted in favor of marriages between two heretics or between 
a heretic and a Catholic. The most important of these was 
that of Pope Benedict XIV (the Declaratio Benedictina) of 
November 4, 1741 in favor of the Netherlands and the Feder- 
ated Provinces of Belgium. It was later extended to other 
regions, including various parts of the United States. It was 
not extended to the Ecclesiastical Province of Santa Fe, where 
with the exception of the northern part of the territory of 
Colorado, the decree “ Tametsi” had been published; in 
that Province, therefore, the marriage of two heretics was 
invalid unless contracted in the form required by the Council 
of Trent. In other portions of the United States in which 
the decree “ Tametsi”’ had been proclaimed, the marriages of 
the baptized were not required to be celebrated in accordance 
with the Tridentine form if at least one of the parties was 
not a Catholic. The portions of the United States in which 
this situation existed were: 1) the entire Province of New 
Orleans; 2) the Province of San Francisco and the territory 
of Utah, with the exception of the southeastern part of Utah 
which lies to the east of the Colorado River; 3) the Diocese 
of Vincennes (Indiana); 4) the City of St. Louis and the 
towns of St. Genevieve, St. Ferdinand and St. Charles, within 
the Archdiocese of St. Louis; 5) the towns of Kaskaskia, 
Cahokia, French Village, Prairie du Rocher, East St. Louis, 
East Carondelet, and Caseyville in the Diocese of Alton (now 
the Diocese of Belleville, Illinois). In all other sections of 
the United States the decree “ Tametsi” was not promulgated. 
The decree, “Ne temere”, of April 19, 1908,18 affected baptized 
Catholics throughout the world, except in regions for which the 
Holy See had provided otherwise. It affected baptized Catho- 
lics in the United States. But it did not apply to baptized 
non-Catholies. 

One seems justified, then, in making the hypothesis that 
renewal of consent was not required of the baptized non- 
Catholics involved in this study under the provisions of the 


18 Fontes, n. 4340. 
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re : eve: f 
decree ‘‘ Tametsi”’, which is assumed either not to have been 
promulgated in the parish where the marriage was contracted 
or to have been relaxed in virtue of a dispensation. 


In the absence of any such requirement arising from the 
decree, ‘‘ Tametsi’’, it cannot be shown that the observance of 
any form was required of the parties, even though they were 
baptized. For the form does not pertain to the essence of 
of marriage. This is definitely stated by the Holy Office in 
its instruction (ad Ep. 8. Alberti) of December 9, 1874, which 
contained the following statement. ‘7. Nor is there rebuttal 
in the fact that the barbarians in entering marriage use no 
ceremony, but the man buys his wife: because absolutely 
speaking, especially among barbarians and infidels, public cere- 
monies do not pertain to the essence of marriage inasmuch as 
it can be contracted, so far as only the natural law is con- 
cerned, without them: ...’1* Referring to the possibility 
of the presence of something in the form of the contract that 
might invalidate the marriage, the same instruction makes 
the following analysis. “ That the marriages are invalidated 
by this condition is a conclusion derived generally from the 
formula through which consent is given, or from immediate or 
remote circumstances. But it would be superfluous to discuss 
here the formula or the immediate circumstances; for no 
conclusion can be derived favoring either side from the act of 
purchase in which, among that tribe, the whole character of 
the nuptial pact consists; therefore it remains that consider- 
ation should be given only to the remote circumstances.” *° 


19 “7, Neque in contrarium facit quod barbari in suscipiendo coniugio nulla 
utantur caeremonia, et vir emat mulierem: nam solemnitates per se, maxime 
apud barbaros et infideles, ad essentiam non pertineant matrimonii, quod una 
naturali lege inspecta, etiam sine illis consistere potest: .. .” —Cf. Fontes, n. 
1036. 


20“ Quod autem matrimonia hac conditione vitientur deducitur in univer- 
sum ex formula qua ad nuptias consentitur, vel ex adiunctis proximis vel ex 
adiunctis remotis. Sed de formula et de adiunctis proximis supervacaneum 
esset hoc loco disserere; ex illa enim emptione qua apud istam gentem tota 
concluditur nuptialis foederis ratio, nil coniici potest in neutram partem: 
proinde restat ut ratio tantum habeatur de adiunctis remotis.” 
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The possibility of the automatic sanation of a marriage 
when the parties involved are not bound to observe any form 
is explicitly affirmed at a later point in the same instruction 
in the following words. “...that is the Eminent Fathers 
have this in mind and declare that an investigation is to be 
conducted not only into the circumstances under which and 
the manner in which the marriage was contracted in the 
beginning, but also into the length of time during which it 
lasted, and other incidents which followed it, that is, the birth 
of children, the perseverance and the growth of mutual love, 
and the like; for when those circumstances are found which 
singly or in the aggregate make it certain or almost certain 
that they who are living together intend so to remain until 
death, notwithstanding that contrariwise it would be most 
evident that the marriage was in the beginning taken by them 
to be sampled, that is as merely and solely an experiment, and 
was therefore only a companionship, it must be held as certain, 
or at least as prudently conjectural, that in the course of time 
it became a legitimate marriage. 18. Surely, since the whole 
purpose of the experiment consists entirely and solely in this 
that the parties may be able to determine whether they will be 
satisfied with the state of life they choose, from the very fact 
that there remains scarcely any doubt about its permanence, 
it can be concluded that the cohabiting parties thereafter 
gave a new and absolute consent and thus their marriage 
became ratified.” 

21“ |, scilicet hue spectabant E.mi Patres declarando, examen instituendum 
esse non solum circumstantiarum, et modi quo coniugium primitus fuerit ini- 
tum, sed etiam eius diuturnitatis, aliorumque adiunctorum, quae accesserint, 
videlicet prolis, mutui amoris perseverantiae et incrementi, et huiusmodi; cum 
enim ea adsunt quae, sive singillatim spectata sive collectim, certum vel prope 
certum faciunt, qui una vivunt simul permansuros ad obitum usque, esto alia 
ex parte evidentissimum esset coniugium fuisse primitus ab eis susceptum 
speciminis ergo, ad verum propriique nominis experimentum, et idcirco fuisse 
merum contubernium, tenendum est tamen uti certum, vel ad minus ut pru- 
denter dubium, progressu temporis transiisse in matrimonium legitimum 
[Italics of author]. 18. Et sane, cum experimenti ratio tota et unice in eo con- 
sistat, ut contrahentes videant utrum suscepta vitae consuetudine contenti sint, 


eo ipso quod de huius perpetuitate vix ullum supersit dubium, coniici potest, 


contubernales novum absolutumque deinceps praestitisse consensum, et matri- 
monium evasisse ratum.” 
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Moreover, in the instruction to the Bishop of Nesqually 
mentioned above, it was said: “...the principle applicable 
to the marriages of infidels is also applicable to the marriages 
of heretics: namely, in doubt one must stand by the validity 
of the marriage, especially when it is clear that marriage was 
contracted. Indeed even if this were not clear, but the mar- 
riage should show itself in possession, a situation verified when 
those who are joined think, in good faith, that they are living 
im a true and legitimate marriage, and outsiders take no scan- 
dal from the union because they also think it legitimate: 
even in this case the aforesaid principle would be applicable 
and it would not be lawful to depart from it.” 7 

Thus, the parties involved in the case presented by this 
study could be presumed, from their long continued cohabita- 
tion, to have ratified their consent after the cessation of the 
impediment, especially because they were in good faith about 
considering themselves married, since they did not know of the 
existence of an invalidating impediment. 

An analogy to the foregoing may be seen in decisions of 
American courts which have had to decide questions as to 
rights to property which depended on whether or not there 
was a marriage after an impediment had been removed.” 
‘Thus, in Manning v. Spurck (199 Ill. 447, 65 N. E. 342 
[1902]), cited with approval in Land v. Land (206 IIl. 288, 
68 N. E. 1109 [1903]), the court said: “It is probably a safe 
rule to say that if parties to a marriage, in the beginning desire 
and intend marriage in good faith, as a matter of fact, but an 
impediment exists, and the desire and intention continue after 


22 haereticorum matrimoniis applicabile esse principium, quod etiam 
infidelium matrimoniis aptatur, scilicet: In dubio standum esse pro validitate 
matrimonii, praesertim quando constat matrimonium fuisse contractum. Imo 
etiam si hoc non constaret, sed matrimonium possessionem pro se ostendere 
posset, quod verificatur quando coniuncti bona fide putant se in vero et legi- 
timo coniugio vivere, et ceteri nullum ez illa coniunctione scandalum patiuntur, 
quia arbitrantur eam esse legitimam: etiam in hoc casu praedictum principium 
valeret, et ab eodem recedere non liceret.” [Italics of author]. 


28 This is cited only by way of illustration, not as binding law, for these 
‘parties were baptized. 
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the impediment is removed, and the parties continue in the 
relation of husband and wife, and cohabit as such, it is suffi- 
cient proof of a marriage. .. . It is true that a relation which 
is illicit and meretricious in its inception is presumed to con- 
tinue of the same character, and there must be evidence in 
such a case that there has been a change, and the relation has 
become matrimonial in intent and character. In this case 
the original relation between these parties was not meretri- 
cious in its inception, which means merely lustful and pertain- 
ing to the character of prostitution.” 

5—SUFFICIENCY OF CONSENT PRESUMED. The question as 
to the sufficiency of the consent to marriage which is to be 
presumed between heretics was considered by the Holy Office 
in its instruction (ad Ep. Nesquallien.) of January 24, 1877: ** 
‘As to their marriages contracted in the presence of the min- 
isters of the aforesaid sect of Methodists, you relate that 


24 “ Quoad matrimonia eorum coram ministris eiusdem sectae methodistarum 
contracta, refers eosdem ministros matrimonium tamquam sacramentum 
minime habere, neque recognoscere matrimonialis vinculi perpetuitatem et 
indissolubilitatem, et hance doctrinam eos publice praedicare: unde fit, ut, tam 
ipsi ministri, quam qui ad eosdem accedunt, contractum matrimonialem 
habeant uti negotium nullius momenti, cirea quod proinde negligentissime se 
gerunt, nullam investigationem praemittunt circa statum personarum, quas 
ipsi coniungunt: et saepe etiam personas alias vinculo ligatas cum aliis per- 
sonis copulant... . 

“Ut itaque A. Tua in re tam gravi tuto procedere possit, ante omnia neces- 
sarium est, ut sub oculis habeas sequentia generalia principia, a quibus normam 
certam pro casibus particularibus facile poteris derivare. Et 1. pro certo 
retinendum est inter haereticos vera et valida matrimonia subsistere posse, 
dummodo nullum dirimens impedimentum interponatur. Etenim Benedictus 
XIV in Fer. V, die 13 Aprilis 1752, aperte hoc docuit sequentibus verbis: ‘Non 
est amplius hodie in discrimen revocanda validitas matrimoniorum inter 
haereticos, quia iuxta communem theologorum sententiam matrimonia haereti- 
corum post baptismum, in quo uterque coniux veluti in radice christianitatis 
copulantur; et hine est quod haereticus catholicam religionem amplectens, 
prima uxore vivente, nequit alteram ducere.’ Idipsum confirmavit Pius VII in 
celeberrimo suo Brevi ad Archiepiscopum Moguntinum, quod incipit Ets 
Fraternitatis Tuae, sive quando iussit, ut causae matrimoniales ad haereticos 
pertinentes iudicari deberent iuxta canonicas sanctiones, sive quando docuit 


vinculum matrimoniale etiam inter haereticos perpetuum et indissolubile 
omnino esse.” 
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those ministers do not regard marriage as a sacrament or 
recognize the perpetuity and the indissolubility of the mar- 
riage bond, and that they publicly preach this doctrine: as a 
consequence of which it happens that both the ministers them- 
selves and those who appear before them hold the marriage 
contract as of no importance and consequently treat it most. 
negligently, making no investigation as to the status of the 
parties whom they join together: and indeed frequently join 
with others persons already bound by the marriage bond .. . 

“Tn order that Your Excellency may be able to proceed 
safely in a matter that is so grave, it is of primary importance 
that you should keep before you the following general prin- 
ciples from which you will easily be able to derive a definite 
rule of action in particular cases. And 1. It must be held as 
certain that true and valid marriages can exist between heretics, 
provided no invalidating impediment intervenes. This was 
definitely asserted by Benedict XIV, on Thursday, April 18, 
1752, in the following words: ‘ Today one can no longer ques- 
tion the validity of marriages contracted between heretics, 
because according to the common opinion of theologians their 
marriages are valid when contracted after baptism, in which 
both parties are joined, as it were, in the root of Christianity; 
for this reason when a heretic embraces the Catholic Faith while 
his first wife is still living, he cannot marry another.’ This 
same doctrine was confirmed by Pius VII in his famous Brief 
to the Archbishop of Mainz which begins Hts: Fraternitatis 
Tuae,” both when he ordained that matrimonial cases involv- 
ing heretics should be placed in Judgment according to the 
provisions of the canons and when he asserted that between 
heretics, too, the bond of marriage is perpetual and in- 
dissoluble. 

“926 Tt necessarily and immediately follows from this that 


25 Cf. Fontes, n. 477. 


269 Bt hoc immediate et necessario consequitur haereticorum matrimoniis: 
applicabile esse principium, quod etiam infidelium matrimoniis aptatur, scili- 
cet: In dubio standum esse pro validitate matrimonii, praesertim quando 
constat matrimonium fuisse contractum. Imo etiam si hoc non constaret, sed 
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the principle applicable to the marriages of infidels is also 
applicable to the marriages of heretics: namely, in doubt one 
must stand by the validity of the marriage, especially when it 
is clear that a marriage was contracted. Indeed even if this 
were not clear, but the marriage should show itself in posses- 
sion, a situation verified when those who are joined think, 
in good faith, that they are living in a true and legitimate 
marriage, and outsiders take no scandal from the union be- 
cause they also think it legitimate: even in this case the 
aforesaid principle would be applicable and it would not be 
lawful to depart from it. The Sacred Congregation has often 
asserted and insisted upon this doctrine, especially in the In- 
struction sent to the Vicar Apostolic of Central Oceania by the 
decree of Wednesday, December 18, 1872. 

“327 For although it is certain from the canon, Si Condi- 


matrimonium possessionem pro se ostendere posset, quod verificatur quando 
coniuncti bona fide putant se in vero et legitimo coniugio vivere, et ceteri 
nullum ex illa coniunctione scandalum patiuntur, quia arbitrantur eam esse 
legitimam: etiam in hoe casu praedictum principium valeret, et ab eodem 
recedere non liceret. Hoc S. Congregatio saepe docuit, et inculcavit, praecipue 
vero in Instructione ad Vicarium Apostolicum Oceaniae Centralis missa ex 
decreto Feriae IV, 18 Decembris 1872.” 


273. Quamvis autem certum sit ex Canone Si Conditiones, De Condition. 
conditionem contrariam perpetuitati, et indissolubilitati coniugalis vinculi 
ipsum matrimonium omnino nullum atque irritum reddere: tamen ad hoe 
oportet ut talis conditio aliquo modo a contrahentibus in pactum fuerit 
deducta. Etenim Benedictus XIV ita ad rem docuit: ‘Credendum est eos 
(haereticos) generali voluntate contrahere voluisse matrimonium validum, 
iuxta Christi legem, ideoque etiam adulterii causa non dissolvendum. Privatus 
enim error nec anteponi, nec praeiudicium afferre potest generali, quam dixi- 
mus, voluntati, ex qua contracti matrimonii validitas, et perpetuitas pendet.’ 
(De Synod. Dioeces., 1. 13, c. 22, n. 3). Hoe idem tradit Pius VII in supra- 
citato Brevi ad Archiepiscopum Moguntinum: nam agens de causis, ob quas 
etiam haereticorum matrimonia nulla et invalida possunt declarari, post 
impedimentorum dirimentium mentionem subdit: ‘vel ob conditiones, quae 
inter dirimentia impedimenta recenseri adhue possunt, quaeque in pactum a 
coniugibus deductae ipsius matrimonii substantiae opponuntur, quemadmodum 
eas in calvinistarum praesertim matrimoniis interponi solere plurimi affirmant, 
Hane doctrinam semper et constanter sequuta est S. Congregatio, quoties exa- 
minare debuit utrum valida habenda essent matrimonia contracta vel ab 
haereticis inter se, vel etiam inter unam partem haereticam, et alteram catholi- 
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tiones, De Condition., that a condition opposed to the per- 
petuity and the indissolubility of the marriage bond renders 
the marriage entirely null and void; nevertheless to effect this 
result it is required that such a condition shall have been in 
some manner reduced by the parties to an agreement. For 
Benedict XIV taught in this matter as follows: ‘It must be 
held that they (heretics) according to their general intent 
wished to contract a valid marriage according to the law of 
Christ, and therefore a marriage that could not be broken even 
because of adultery. This general intent, on which the valid- 
ity and the perpetuity of the marriage contracted depends, can- 
not be made secondary to or prejudiced by individual error (De 
Synod. Dioeces., 1. 13, c. 22, n. 3). This is also asserted by 
Pius VII in the aforesaid Brief to the Archbishop of Mainz: 
for treating of the grounds on which even the marriages of 
heretics can be declared null and void, after indicating the 
invalidating impediments, he continues: ‘or on account of 
conditions which may also be counted among the invalidating 
impediments and which when reduced by the parties to the 
form of an agreement are opposed to the substance of the 
marriage itself, such as many affirm are customarily involved 
in the marriages especially of Calvinists’. The Sacred Con- 
gregation has consistently followed this doctrine whenever it 
was called upon to examine whether validity was to be attrib- 
uted to the marriages contracted by heretics between them- 
selves or between a heretic and a Catholic, as one may discover 
in the aforesaid work of Benedict XIV who frequently refers 
to these decisions (De Synod. Dioeces., 1. 13, c. 22, n. 8), and 


cam, prout videri potest apud Benedictum XIV, qui pluries huiusmodi resolu- 
tiones refert (De Synod., Dioeces., 1. 13, c. 22, n. 8), nes non in Instructione 
pro Vicario Apostolico Oceaniae Orientalis, in qua haec leguntur: ‘Tametsi 
autem dubitandum non sit quin validum matrimonium contrahi possit cum 
errore mere concomitante circa eius indissolubilitatem, quia tune praevalet 
generalis voluntas contrahendi matrimonium iuxta institutionem Christi, et 
generalis illa voluntas privatum errorem quodammodo absorbet: attamen ubi 
adhibetur formula cum explicita, vel implicita illa conditione, iam fieri nequit 
ut particularis error absorptus maneat a generali voluntate contrahendi iuxta 
institutionem Christi’ ....” 
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in the Instruction for the Vicar Apostolic of East Oceania, in 
which the following is read: ‘For although it must not be 
doubted that a valid marriage can be contracted with a merely 
concomitant error concerning its indissolubility, because in 
that case the general intent to contract marriage as it was 
instituted by Christ prevails and that general intent somehow 
absorbs the individual error: nevertheless when the formula 
that is used contains that explicit or implicit condition, it is 
no longer possible that the individual error should remain 
absorbed in the general intent of contracting in accordance 
with the institution of Christ.’... 

“As to the last source of doubt,”* a diligent and resourceful 


28“ Quoad ultimum denique dubitandi caput, omni diligentia et solertia in- 
vestigandum erit, utrum conditio contraria perpetuitati et indissolubilitati 
vinculi coniugalis aliqua ratione, directe vel indirecte, explicite vel implicite, 
in pactum fuerit a contrahentibus deducta, seu utrum matrimonium fuerit 
contractum cum prava voluntate non consentiendi in vinculum perpetuum. 
Ad hoc cognoscendum non solum consideranda erunt verba, quibus consensus 
fuit expressus, sed etiam ponderanda erunt facta, quae ipsam consensus ex- 
pressionem, vel modum eiusdem expressionis respicere possunt: quae, si talia 
fuerint ut usus et consuetudo istorum locorum ea interpretentur tamquam 
praedictae conditionis irritantis inductiva, pronum erit inferre abfuisse con- 
sensum in contractum perpetuum et omnino indissolubilem. Similiter con- 
siderandae, et etiam examinandae erunt formulae, quibus in istis regionibus 
uti solent haeretici cum ritum nuptialem exercent. Etenim illa haereticorum 
formulae in quibus inserta inveniuntur ea SS. Scripturarum testimonia, quibus 
iidem haeretici abutuntur ad proprium errorem tuendum et propugnandum de 
dissolubilitate vinculi coniugalis: qualia sunt illud, quod habetur apud S. 
Matthaeum 19, 9: ‘Dico autem vobis, quia quicumque dimiserit uxorem suam, 
nisi ob fornicationem etc.’; illud aliud apud eumdem Evangelistam 5, 32: 
“Ergo autem dico vobis, quia omnis qui dimiserit uxorem suam etc.’ interdum 
merito censentur conditionem irritantem continere. Quod magis etiam mani- 
festum apparebit si in praedictis formulis, post expressum consensum, sed 
eodem ritu perdurante, a contrahentibus exigatur iuramentum de fidelitate 
servanda cum conditione quoadusque altera pars in fidelitate perstiterit; quia 
habita ratione erroris quem profitentur haeretici, nomine fidelitatis non potest 
venire nisi permanentia in vinculo contracto. Praeterea cum ex precibus, vel 
ex adhortatione, quae aliquando praemittitur, aliquando postponitur formulae, 
vel ex mutuis promissionibus contrahentium, aliquod vitium irritans emergere 
possit, etiam ad caeremonias huiusmodi erit attendendum; nam plerumque 
formula iuramenti, et mutuae promissiones aequivalere possunt pacto, quod 
scilicet earumdem violatio inducat cessationem iurium et obligationum inter 
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investigation must be made to determine whether the condition 
opposed to the perpetuity and the indissolubility of the mar- 
riage bond was in any manner, directly or indirectly, explicitly 
or implicitly, reduced to the form of an agreement by the con- 
tracting parties, or whether the marriage was contracted with 
the vicious intent of not consenting to a perpetual bond. In 
order to come to a decision in this respect, not only are the 
words to be considered in which the consent was expressed, but 
also the facts are to be weighed which have any bearing on 
the expression of consent itself or on the manner in which this 
expression was given: if these facts are such as the usage of 
the respective locality would interpret as introducing the 
aforesaid invalidating condition, it is reasonable to conclude 
that there was no consent given to a perpetually and abso- 
lutely indissoluble contract. Similarly the formulae should be 
studied and examined, those namely which heretics of those 
localities are accustomed to employ as part of the nuptial 
ceremony. For those formulae of the heretics in which are 
found inserted those quotations from Sacred Scripture which 
the aforesaid heretics abuse to protect and defend their error as 
to the dissolubility of the marriage bond: such as that found in 
St. Matthew 19,9: ‘And I say to you, that whosoever shall put 
away his wife, except it be for fornication etc.’; and that 
found in the same Evangelist 5, 32: ‘But I say to you, that 
whosoever shall put away his wife etc.’ are sometimes rightly 
thought to contain an invalidating condition. And this will 
appear the more manifestly if in the aforesaid formulae, after 
the giving of consent but as part of the ceremony, there is: 
required of the contracting parties an oath of fidelity binding: 
as long as the other party remains faithful; because in view 
of the error held by heretics by the word fidelity nothing else: 
can be understood except permanence in the bond contracted. 
Moreover, since in the prayers, or in the exhortation which 
sometimes precedes, sometimes follows the formula, or in 


coniuges, et consequenter rescissionem vinculi matrimonialis. Neque praeter- 
mittenda erit accurata consideratio morum et consuetudinum in istis regionibuss 
vigentium inter haereticos quoad eorum matrimonia.” 
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the mutual promises of the contracting parties, there may 
be found some vitiating element, attention must be given to 
these ceremonies; for very often the formula of the oath and 
the mutual promises can be the equivalent of an agreement 
that the violation of them shall result in the cessation of the 
rights and the obligations between the spouses and conse- 
quently the severance of the matrimonial bond. Nor should 
an accurate evaluation be omitted in relation to the usages and 
customs of heretics prevalent in the respective localities in 
regard to their marriages. 

“ For although the common practice,”® as you assert, among 
heretics of the severance of marriages because of adultery or 
for other reasons of even less importance would not prevent 
the contracting of marriage in a legitimate manner at the time 
of the celebration of the marriage or the presence of the 
proper intent to give consent to a perpetual and indissoluble 
bond: neverthelessit can happen that such would be the com- 
mon and almost universal conviction that it would be tena- 
ciously held that the matrimonial contract is merely tempo- 
rary and conditional and that only as such, and not otherwise, 


29“ Quamvis enim factum inter istos haereticos commune, ut asseris, de 
rescissione matrimoniorum propter adulterium, vel ob alias causas etiam 
levioris momenti, non impediat quominus matrimonium legitimo modo con- 
trahatur in actu celebrationis, vel voluntas adfuerit consentiendi in vinculum 
perpetuum et indissolubile: tamen fieri potest ut talis adsit communis et fere 
universalis persuasio, vi culus retineatur matrimonialem contractum nonnisi 
temporaneum et conditionatum esse, neque aliter, nisi sub hac ratione con- 
trahatur: unde fit ut accurata consideratio morum et consuetudinum regionis 
multam afferre posset lucem ad veram voluntatem contrahentium cognoscen- 
dam. Ex hisce omnibus, et ‘etiam ex adiunctis circumstantiis sive loci sive 
personarum, non omnino difficile erit, praesertim ab iis qui praesentes sunt, 
dignoscere quaenam fuerit contrahentium intentio, quando matrimonialem 
contractum concluserunt, et consensum praestiterunt. Fiant ergo in singulis 
casibus accuratae investigationes: utrum praesertim aliqua conditio contra 
matrimonii substantiam fuerit expresse in pactum inter contrahentes deducta: 
vel saltem emergant indicia, argumenta et praesumptiones, habito quoque 
respectu moribus regionis, et coram ministro protestante contrahant ea praeci- 
pue voluntate, ut dissoluto iuxta protestantium praxim matrimonio, ad alia 
vota transeant. Ex quibus omnibus deprehendatur certam contrahentium 


voluntatem eam esse, ut nonnisi conditionate matrimonium contrahere in- 
tendant.” 
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is the contract made: whence it happens that an accurate 
study of the usages and customs of the region can throw a 
great deal of light on the true intent of the contracting parties. 
From all the foregoing factors, as well as from the accompany- 
ing local and personal circumstances, it will not be too diffi- 
cult, especially for those on the ground, to determine what was 
the intent of the contracting parties when they entered into 
the matrimonial contract and gave their consent. Therefore, 
let an accurate investigation be made in each case: especially 
whether any condition opposed to the substance of marriage 
was reduced to an express agreement between the contracting 
parties; or whether there may be revealed signs, proofs or 
presumptions of it, considering the usages of the region, and 
they contract marriage before a Protestant minister with that 
intent principally that if the marriage should be broken ac- 
cording to the practice of Protestants the parties should 
thereupon be free to contract another marriage. From all 
these considerations it is to be ascertained that the unques- 
tionable intent of the contracting parties was to contract mar- 
riage only conditionally.” 

As for the examination suggested by the instruction quoted 
above, it should be noted that we do not have the words of 
the formula used by H and W inthe marriage contract of 1903, 
which was invalid because of the then existing invalidating 
impediment, so we shall have to presume that it was in ac- 
cord with the general custom to be considered immediately. 
As of the time of the baptism of H in 1905 no words need be 
considered, for the whole situation rests upon the fact of the 
cohabitation of H and W, which must be taken to be in accord 
with the usage and custom of the locality. 

What this usage and custom was may be deduced from what 
is said by an American authority, that marriage, in our law, 
as distinguished from the agreement to marry and from the 
act of becoming married, is the civil status of one man and 
one woman united in law for life, for the discharge to each 
other and the community of the duties legally incumbent on 
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those whose association is founded on the distinction of sex.*° 

It does not mean a mere temporary agreement to dwell to- 
gether for a time for the gratification of sexual desires, but it 
is essential that the contract be entered into with a view to its 
continuance through life and then be followed by celebration 
and cohabitation, with the apparent object of continuing 
such cohabitation through life, as the court said in Olson 
v. Peterson.** 

With regard to the ideas of the parties as to possible future 
divorce, which, in the case given, did not occur until some 
twenty years after the impediment was removed, it should be 
considered that any such future divorce would have to be con- 
ditioned, whether the parties realized it or not, on the co- 
operation of the State. 

Under the American law, marriage, being a legal relation, 
and not (as sometimes supposed) a mere contract, can be dis- 
solved only by a legal authority. The relation originates in 
the consent of the parties, but, once entered into, it must 
continue until the death of either husband or wife, unless 
sooner put an end to by the sovereign power.** In other 
words, H and W must have had in mind the common opinion 
of other non-Catholics in the region in which they lived, 
which, if it was correct, considered that divorce was possible 
only if, and only in so far as, the State granted it. If the 
State had but one ground for divorce, that was the only one 
which they could contemplate at the time they married, if 
it had none they could contemplate none. 

In Maynard v. Hill,*® the Supreme Court of the United 
States said that whilst marriage is often termed by text 
writers and in decisions of courts a civil contract, it is some- 
thing more. When the contract to marry is executed by the 
marriage, a relation between the parties is created which 


301 Bishop, Marriage and Divorce, (2 vols., Chicago, 1891), $11. 
3133 Neb. 358, 50 N. W. 155. 

321 Bouvier 903. 

$3 125 U.S. 210, 8 Sup. Ct. 728, 31 L. Ed. 654. 
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cannot change. Other contracts may be modified, restricted, 
or enlarged, or entirely released upon the consent of the 
parties, but not so with marriage. The relation once formed, 
the law steps in and holds the parties to various obligations 
and liabilities. The Supreme Court then approved the views 
laid down in Adams v. Palmer,3* where it was said that when 
the contracting parties have entered into the marriage state, 
they have not so much entered into a contract as into a new 
relation, the rights, duties, and obligations of which rest not 
upon their agreement, but upon the general law of the State, 
statutory or common; they are of law, not of contract. It 
was of contract that the relation should be established, but 
being established the power of the parties as to its extent 
or duration is at an end. Their rights under it are deter- 
mined by the will of the sovereign as evidenced by the law. 
They can neither be modified nor changed by any agreement 
of the parties. It is a relation for life and the parties cannot 
terminate it at any shorter period by virtue of any contract 
they may make. 

This would seem to rule out any possibility of a popular 
custom in favor of making conditions as to future termination 
in the course of entering into the contract of marriage, for any 
such condition would make it no marriage, it would be void 
ab initio, a merely meretricious union. Dissolution of the 
relation, if there be one, pertains to the sovereign power, 
whether to Church or State is the point of dispute, but both 
agree that those who are married cannot themselves dissolve 
their union. Thus the necessity of supposing or investigating 
conditions on consent where they are not clearly shown would 
seem to be eliminated. While a Canonical court might have 
to consider such conditions were they alleged and proved, 
there would seem to be no prima facie argument for their 
existence from the common conditions of the country, even 
though divorce is so widespread. 


3451 Me. 483. 


40 THE JURIST 


ConcLusion. Since the impediment which prevented a 
valid marriage in 1903 was removed in 1905 and the parties 
continued to cohabit thereafter, from which it is permissible 
to presume a renewal of consent; and since conditions against 
a true marriage can not here be presumed, the marriage in 
question must be taken to be valid and subsisting, so that 
H cannot marry T, a Catholic. 

Tuomas OwEN MARTIN 

Tur CatHoric UNIveRSITY oF AMERICA 


* * * * * 


HIERARCHY’S STATEMENT ON SECULARISM 


After its November meeting at The Catholic University of 
America, the Hierarchy of the United States issued a Statement on 
Secularism, holding that the exclusion of God from human thinking 
and living was at the root of the world’s present misery, spawning 
the various totalitarian “isms” which afflict men today. Human 
law and human convention, divorced from divine sanction, the 
Statement affirmed, are nugatory in their effect. It insisted that 
practices contravening the divinely ordained stability of the family 
and the sanctity of the home could not have any other result than 
the sixty-fold increase in the divorce rate and the aggravation of the 
problem of juvenile delinquency. It censured the omission of re- 
ligious teaching from the training of youth, contending that in the 
forming of youth omission is as effective as positive statement. It 
rejected the postulate of inexorable economic laws, another device 
of the secularist to escape the restrictions of the moral law, and 
insisted that economic deterioration must be blamed on the human 
agents who have been responsible for it. It warned against the 
consequences of the machinations of all who, in exiling God from 
the factory and the marketplace, destroy the solid foundation of 
brotherhood in ownership, in management, and in work. In the re- 
lations among nations, it averred that secularism adopts national 
expediency as the excuse for crimes against other nations and 
peoples or still more cynically persecutes religion because it stands 
for freedom under God. The Statement concluded with the warn- 
ing that Christian nations must be true to their historic culture. 


THE CLERIC’S LAST WILL 


HE question of the canonical testamentary capacity of 
a Cleric is intimately connected with the rights of the 
| cleric in the property of the Church. It was always 
regarded as a logical corollary of the natural and the divine 
law that the clergy should receive their support from the pos- 
sessions of the Church. Canonical legislation provided for 
this. Nevertheless, since the property of the Church was re- 
garded traditionally as the patrimony of the poor, the clergy 
were regarded as sharing in it as beggars with the poor. Con- 
sequently it was in harmony with this theory that the early 
Fathers attempted to prevent the clergy from having posses- 
sions of their own.” But the property that a cleric might 
actually own as patrimony was always regarded as belonging 
to him, though the example of SS. Paulinus and Hilary was 
frequently cited to encourage him, when he assumed the cleri- 
cal state, to give up, as they had done, everything he owned. 
On the other hand, whatever a cleric received after ordina- 
tion to the priesthood belonged to the Church, excepting 
inherited patrimony. This was regarded as the canonical rule 
as early as Pope Pius I (153). But as to priests, evidences of 
this traditional rule do not appear after the seventh century.® 
As to bishops, however, at least one document of the thir- 
teenth century attests its survival until that time.* 


1Cf. cc. 28-31, C. XII, q. 2; cf. Hannan, The Canon Law of Wills (Phila- 
delphia: The Dolphin Press, 1935), n. 253 (hereafter cited Wills). The 
property of the diocese was historically divided into four parts, of which one 
was destined for the support of the bishop’s office; one, for repairs to church 
buildings; one, for the poor; and the fourth, for the clergy. 


2 Cf. ce. 5, 6, 8, 9, 18, C. XII, q. 1. 


3 Cf. c. 3, X, de peculio clericorum, III, 25; ¢. 3, C. XII, q. 3; ¢. 4, C. XII, 
Gab Cal O Nl p4s C2, CG. ALL, Oa 3. 


4 Fragments of the Decrees of Gregory IX, c. 8— Mansi, XXIII, 112 B; cf. 
Hannan, Wills, n. 254. 
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The canons early recognized the danger that a cleric might 
inadvertently confuse ecclesiastical property with his own. 
They were consequently emphatic in reminding clerics to 
exercise proper care in keeping the respective goods distinct 
from one another. One of the special prohibitions concerned 
the temptation that might come to a cleric to be generous to 
his relatives at the expense of the Church. Even bishops were 
sometimes cautioned to keep accurate inventory of the items 
belonging to the different funds.® A bishop who failed in 
this point was worthy of public rebuke at the hands of the 
other bishops of the province; *® or of excommunication, as 
in the Province of York under Egbert (748).’ 

The problem of protecting ecclesiastical property from the 
claims of the incumbent’s heirs persisted after his death. 
That accounts for the rather insistent legislation requiring 
bishops to establish beyond question the amount and kind 
of property in their hands that belonged to them personally.® 
And claimants were commanded not to touch even the prop- 
erty that was personal to the deceased bishop without due 
authority. 

Should a bishop chance to bequeath property that did not 
belong to his patrimony, it was to be reclaimed by his suc- 
cessor; °® or compensation could be claimed from his patri- 
mony, for such a bequest was invalid.?® 

The estate of a deceased bishop was protected against the 
unwarranted claims of even his metropolitan ™ and his suc- 
cessor. The latter was cautioned to make due distribution 
to the diocesan clergy of whatever portion of the property 


5 Cf. Canons of the Apostles, cc. 26, 39, 40, 72 — Harduin, I, 18, 19, 27, 37. 
6T Council of Orléans (511), c. 5— Mansi, VIII, 352 D. 
7 Responsiones, c. 71 — Mansi, XII, 420 A. 


8Ce. 19, 20, C. XII, q. 1; Canons of the Apostles, cc. 39, 40— Harduin, I 
19, 37. 


NG 42 CAXTH. geek 
10 C. 12, X, de rebus ecclesiae alienandis vel non, III, 13. 


11 Council of Chalcedon (451), c. 26— Mansi, VII, 367 E. 
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was due them under the traditional plan of the fourfold 
allocation of diocesan funds.!2 The estate of a cleric was 
similarly guarded against claims which a bishop might be 
prompted to make against it.!* The cathedral chapter was 
reminded to abstain rigorously from any meddling with the 
deceased bishop’s estate." 


These warnings alone might have been inadequate if they 
were not accompanied by enacted methods of control. The 
first concern in providing these methods was the custody of 
the estate, for which various plans were devised in the legis- 
lation of local councils. For instance, the metropolitan was 
instructed to appoint an administrator; or the archdeacon 
was appointed custodian; or two honest persons; or, under 
post-Tridentine legislation, the cathedral chapter was en- 
trusted with the responsibility of appointing an administra- 
tor, a responsibility that devolved upon the metropolitan if 
the chapter failed to act. 


The second step in the administration of a deceased bishop’s 
estate was the inventory. This device is noticed in canonical 
legislation as early as the Council of Antioch (341). Vari- 
ous instrumentalities were designated at various times for the 
discharge of this rather important task. In one instance, the 
inventory was required to be drawn up under the supervision 


12 Ita Pope Gelasius (492-496) — Mansi, VIII, 141 C. 


13V Council of Paris (615), cc. 8, 9—Hefele, III, 253; V Council of 
Orléans (549), cc. 8, 16 — Harduin, II, 1445, 1446. Should a bishop chance to 
claim any such property and take it over, the penalty inflicted by Boniface 
VIII (1299) was interdict ab ingressu ecclesiae —c. 9, de officio ordinarit, I, 16, 
in VI°. Clement V in the Council of Vienne (1311) condemned the practice of 
claiming the property left in a vacant benefice when the incumbent has been 
a religious, and of demanding the fruits of the benefice for the first year of 
vacancy —c. un., de excessibus praelatorum, V, 6, in Clem. 


14. 40, de electione et electi potestate, I, 6, in VI° (forbidden by Boniface 
VIII under penalty of suspension from office and from benefices until restitu- 
tion was made). Cf. also ¢. 38, C. XII, q. 2, where there is a prohibition 
against the usurpation of a bishop’s estate; cc. 46, 47, C. XII, q. 2, excom- 
municating laymen who seize the estate of a bishop or a cleric. 


15 C, 24 — Harduin, I, 603. 
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of the nearest bishop and presented to the metropolitan. In 
another case, the responsibility was assigned to the priests and 
deacons of the decedent’s diocese. In the case of the property 
of a priest, the bishop or the archpriest was charged with it. 
As early as the IX Council of Toledo (655), the priest was 
obliged to make an inventory of his own before death.** 

Disposition of the estate was forbidden until after the 
deceased prelate’s will was read. Distribution was made in 
the case of an archbishop by his successor; in the case of a 
bishop, by the metropolitan; in the case of a priest, by the 
bishop. 

Though there was always a strong feeling that even the 
property that belonged to a cleric as his own should be devoted 
to the interests of the Church or of charity, nevertheless he 
was never forbidden to dispose of it according to his own 
wish.1’ The Church, however, was so far regarded as the 
natural heir of the deceased cleric, that should he die without 
distributing his personal estate, it was presumed that he 
wished his church to be the beneficiary,*® while under the earlier 
councils the estate of a bishop who died intestate was dis- 
tributed to the clergy or to the poor.’® After it was well es- 
tablished that the estate of a cleric dying intestate belonged 
to the church which he served, a further development occurred 
at the end of the twelfth century and his estate escheated 
to the bishop, for the benefit of the diocese, instead of to the 
cleric’s church. Thus, the notion of a cleric’s intimate union 
with his benefice gradually yielded to the idea that his union 
was with his diocese.” Towards the end of the next century, 
& movement arose in favor of the relatives of the cleric who 
died intestate. The Council of Nimes (1287) and the Statutes 


16 C, 4— Mansi, XI, 27 B. 
17 C, 12, X, de testamentis et ultimis voluntatibus, III, 26. 


18 C. 1, X, de successionibus ab intestato, III, 27; c. 7, C. XII, q. 5; ¢. 18, X, 
de verborum significatione, V, 40. 


19 Cf. Hannan, Wills, n. 264. 
20 Cf. Hannan, Wills, n. 265. 
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of Cahors (1289) both provided that the intestate cleric’s 
estate should be distributed first to relatives; if there were no 
relatives, then to the church which he had served; and if he 
had no relatives and no charge, then to the bishop for the 
benefit of the poor.” 

The growth of the idea that the cleric is subject to his bishop 
as to a paterfamilias probably suggested the further notion 
that the cleric is thus subject also to the Holy See. Conse- 
quently from the fourteenth century, at least, the Holy See 
began to reserve to the Apostolic Camera the property of 
clerics who died intestate. The beginnings of this reservation 
appeared in the pontificate of Innocent IV (1243-1254).?? 
The reservation may have contemplated also a kind of 
penalty for negligence on the part of the cleric who died 
without providing for the distribution of his estate by a will. 
This right (called the ius spolii) was resigned so far as it con- 
cerned the Kingdom of Naples in 1694 by Innocent XII in his 
constitution, Inscrutabili,?* and Pius VII transferred the right 
in such estates to the Sacred Congregation for the Propagation 
of the Faith.24 The right seems not to have been recognized 
in France, Spain, Belgium, Portugal,” or Germany.%* More- 
over, the Holy See sometimes permitted the relatives to suc- 
ceed to these estates.27 A general relaxation of the claim of 
the Apostolic Camera seems to have occurred at about the 


21 Council of Nimes— Mansi, XXIV, 543 E; Statutes of Cahors— Mansi, 
XXIV, 1023 D. 

22 Cf, Wernz, Jus Decretaliwm (6 vols., Romae et Prati, 1908-1914), III, 
p. 202. 

23 30 ian. 1694 — Bullarium Romanum (Taurinensis editio), XX, 590. 

24 Motu proprio, 19 iun. 1817 —Collectanea 8. C. P. F., (2 vols., Romae, 
1907), n. 724. 

25 The Catholic Encyclopedia, s. v. “Jus Spolu”. 


26 Schmalzgrueber, Ius Ecclesiasticwum Universum (12 vols. Romae, 1844), 
III, III, 27, 58. Schmalzgrueber testifies similarly for France and Castile. 


27 Schmalzgrueber, op. cit., III, III, 25, 9 and 36. 
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time of the Council of Trent.28 As early as 1577 the Council 
of Petrokow provided for a plan of distribution of the estate 
of an intestate cleric that did not include the claim of the 
Apostolic Camera. It ordained that one-third was to be given 
the church he served; one-third to his successor; and one- 
third to charity.2® In the subsequent three hundred and fifty 
years that intervened prior to the promulgation of the Code, 
the disposition of the property of an intestate cleric was 
determined largely by custom; and custom seems rather gener- 
ally to have opposed the escheat of the estate to the Apostolic 
Camera. Wernz, for instance, spoke of the plan observed in 
Austria, and said that it was not to be condemned. Under 
that plan, a distribution similar to that of the Council of 
Petrokow was provided, except that one-third was given to 
relatives of the deceased intestate cleric rather than to his 
successor. But Wernz noted that ordinarily the heirs of the 
intestate cleric took the patrimonial property, the quasi- 
patrimony (that is, the estate acquired through the personal 
industry of the cleric) and the cleric’s parsimonial savings 
(that is, what the cleric saved out of the income of his bene- 
fice, though he was entitled to spend it). Wernz further as- 
serted that if there were no heirs of the cleric to take this 
property, it should be given to the church served by the cleric; 
and that if he had no benefice, to the diocese or the Holy 
See, unless by tolerated custom it was permitted to escheat 
to the State. Wernz also agreed that the heirs could be per- 
mitted to take the whole estate, including the accumulated 
income from the benefice, provided they assumed the same 
obligation of generosity to charity which rested on the cleric in 


28 Julius III permitted the successor of the deceased to take all the vest- 
ments, the income of the benefice that had accrued since the death of the 
intestate, and a lump sum of fifty ducats— const. “Cum sicut Nobis,” 26 iun. 
1550 — Fontes, n. 84. Pope St. Pius V allowed the intestate cleric’s church to 
have all his furniture and equipment, as well as the whole estate if the income 
of the benefice was less than thirty ducats— const. “ Romani Pontificis provi- 
dentia”, 30 aug. 1567 — Fontes, n. 123. 


29 Mansi, XXXVI B, 719 B. 
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virtue of that property. But even this obligation, he con- 
tinued, did not bind them, if it had been abrogated by contrary 
custom or Apostolic privilege.*° The language of canon 
1473 requiring a cleric to give the excess income of his bene- 
fice to charitable or religious causes is but a re-statement of 
the pre-Code law. It does not reject contrary customs as: 
unreasonable. Therefore, if they are immemorial, they can 
be tolerated by the local Ordinary in virtue of canon 5. If 
they are not immemorial, two of the foregoing customs that 
seem clearly removed by canon 1473 are that by which the 
heirs would be exonerated from devoting the accumulated 
income of the benefice to the same causes to which the de- 
ceased cleric himself was obliged to devote it and that 
permitting escheat of this income to the State. As we shall 
see, in the United States the cleric is not subject to canon 1473. 
with regard to any portion of his income. As a consequence, 
it has no bearing on the distribution of the estate of an 
intestate cleric here. 

In the United States, the intestate cleric’s property never 
escheated to the Church, not to the church he served, or his. 
diocese, or the Holy See. Moreover, the Code makes no men-. 
tion of the escheat of such property. It seems unquestioned, 
then, that the ius spolii has been abrogated in virtue of canon 
Cno? 

If the cleric made a will, of course the question of escheat. 
did not arise. As already stated, a cleric’s patrimony was: 
always regarded as his own, though it was thought he should 
devote it to the interests of the Church. Indeed, prior to the 
seventh century property acquired by the cleric after ordina- 
tion, exclusive of inherited patrimony, was regarded as prop- 
erty of the Church. No will of the cleric could dispose of that. 
property. Illustrative of this view is the unwarranted usur- 


30 Op. cit., III, pp. 202, 302, 303. 


31 Can. 6, 6°. Si qua ex ceteris disciplinaribus legibus, quae usque adhuc: 
viguerunt, nec explicite nec implicite in Codice contineatur, ea vim omnem 
amisisse dicenda est, nisi in probatis liturgicis libris reperiatur, aut lex sit. 
iuris divini sive positivi sive naturalis. 
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pation of vigilance on the part of the Emperor Justinian by 
which he forbade the Archbishop of Constantinople and the 
administrators of the various charitable institutions of that 
city to transfer or sell any property acquired by them in any 
way after they had been installed in office.” Later, how- 
ever, he permitted them to dispose of this property but only 
for the relief of the distressed or the advantage of the 
Church.*? 

With regard to the property that was acknowledged as 
belonging to the cleric, however, the canons always strenuously 
defended his right to make a will. This defense appeared in 
particular rather than in general legislation. But a cleric 
was at first not permitted to bequeath anything to non- 
Christians, even if they were his relatives. But by the time 
of Gregory IX (1227-1241), it was conceded that clerics might, 
by will, dispose not only of their patrimony but also of gifts 
made to them as clerics, and with no restriction as to bene- 
ficiary.°* This was recognized in regard to bishops, as well 
as other clerics, though up to this time there had been 
sentiment against a bishop’s giving by will the property he 
had acquired as bishop to any other beneficiary except the 
Church. 

In the sixteenth century, various penal restraints were 
imposed by papal constitutions on the right of clerics to make 
free disposal of their property by will. For instance, they 
were forbidden to make bequests to women who had been an 
occasion of sin to them or to children who had been born as 
the result of sin; they were restrained from thus disposing of 
profit made in trade, even though the beneficiary would be a 
charitable institution; and they were entirely deprived of 
the right as a penalty for the alienation of property belonging 
to a benefice or for failure to live within the territory of the 
benefice.® 

82C, (1.3) 41, 3 and 5; C. (1.3) 41, 11. 

33 Novellae (181.18). 

34 Cf. C. 9, X, de testamentis et ultimis voluntatibus, III, 26. 

35 Cf. Hannan, Wills, n. 280. 
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Earlier specific prohibition forbade the cleric to dispose by 
will of the income of a benefice or of the fund accumulated 
from it, which descended rather to the benefice or rather re- 
mained a part of the benefice.** It seems that a custom grew 
up in the eighth and ninth centuries of disposing by will of 
this property, but it was vigorously condemned by the III 
General Council of the Lateran (1179) and by Alexander III 
(1159-1181) ,?7 though the Pope permitted the custom of mak- 
ing moderate bequests to the poor, to domestics, to charitable 
institutions, and to benefactors.** The same permission was 
then granted in many particular councils. In these particular 
councils there was a foreshadowing of the penal restriction of 
the fifteenth century in that their legislation excluded as 
donees of property thus bequeathed a woman who had been 
an occasion of sin to the cleric or a child born of such a sin, 
even if they were poor. They provided that property illegally 
bequeathed to such a woman was to be confiscated for the 
poor or claimed for the cleric’s church.*® Clerics living at 
Rome were authorized by Sixtus IV to dispose of any estate 
they owned within ten miles of Rome. But if they died intes- 
tate, their heirs could not claim the fund accumulated from 
the income of the benefice,*® a limitation which was removed 
by Julius III.44 Even profits made in trade were available 
for disposal by will if the cleric lived in Rome, as an exception 
was made in their favor.*” 


36 Cc, 1, 5, X, de peculio clericorum, III, 25; c. 12, X, de testamentis et 
ultimis voluntatibus, III, 26; cc. 1, 2, X, de successionibus ab intestato, III, 27. 


37 Cc. 7-9, X, de testamentis et ultimis voluntatibus, III, 26; Wernz, op. cit., 
III, p. 288. 

38 C, 12, X, de testamentis et ultimis voluntatibus, III, 26; Wernz, loc. cit. 

39 Cf. Hannan, Wills, n. 282. 

40 Const. “ Etsi universis”, 1 ian. 1474— Bullarium Romanum (Taurinensis 
editio), V, 211. 

41 Const. “ Cupientes”, 10 mart. 1550—Bullarium Romanum (Taurinensis 
editio) VI, 412. 


42 Const. “ Romanus Pontifex ”, 5 nov. 1560 — Bullariwm Romanum (Tauri- 
nensis editio), VII. 789. 
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At the end of the seventeenth ceritury by the universal cus- 
tom of France and Spain, the cleric was regarded as having a 
right to dispose by will of the income of his benefice. The 
Council of Vienna (1858) stated that such a custom was im- 
memorial in Austria, while it reminded clerics that in regard 
to this property the same obligation of charity rested on them 
in death as in life.*? -Other councils of the nineteenth century 
were more conservative. The Council of Prague (1860), for 
instance, cited the Council of Trent,** and stated that it is the 
mind of the Church that the funds received as income from 
a benefice should be distributed to the poor, permitting, how- 
ever, bequests of it to poor relatives and benefactors.* 

Succession in the benefice itself by will or through intestacy 
was never tolerated; nor were pacts by which an incumbent 
agreed to transmit his benefice to another. On the other 
hand, the right to nominate the incumbent did pass to the 
heirs of the person who enjoyed it.*® 

The particular councils of the nineteenth century insisted 
on the obligation of bishops and priests to make their wills. 
In the United States the IV Provincial Council of Baltimore 
(1840) ordained that all bishops should hold the property of 
their diocese in such a way that it would pass validly under 
the secular law to their successors, that they should have a 
proper inventory of church property, and that they should 
make a will or provide for the security of church property 
through some other document legally enforceable.*7 The 
Sacred Congregation for the Propagation of the Faith, in 
approving this decree (December 15, 1840), prescribed that 
the bishop should make a will and name one of the bishops 
of the United States his heir, preferably his coadjutor, if he 


43 Tit. 7, c. 4— Mansi, XLVII, 888. 


#4 Sess. XXV, de ref. c. 1, where it is provided that a bishop may give from 
the income of his benefice assistance to his parents only if they are poor. 


45 Tit. 8, c. 4— Coll. Lacensis, V, 593 ce. 
46 Schmalzgrueber, op. cit., III, 1, 5, 72 and 73. 
47C. 8— Coll, Lacensis, III, 71 ¢.; II Cone. Plen. Balt., Acta, n. 188. 
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had one. It required him to keep one copy and send a copy 
to the Archbishop of Baltimore. The latter was told to send 
his to the senior suffragan. The bishop was to notify the 
prelate whom he had appointed heir that he had done so and 
to explain that the property mentioned in the will was the 
property of the diocese. The notification was then to be 
burnt. When the bishop died, the prelate named heir was 
required to appoint from the clergy of the deceased bishop’s 
diocese, an administrator to care for the diocesan property 
until the coming of a successor of the deceased. An account 
of the administration was to be rendered to the successor on 
his installation.*§ 

The V Provincial Council (1843) requested a modification 
of this plan,*® proposing that bishops be obliged to make a 
will, or through some other document provide for the security 
of diocesan property, and that they should file a duplicate of 
it with the Archbishop of Baltimore within three months of 
their consecration. At the end of that time, the Archbishop 
was to remind the bishop of his obligation and, if he delayed 
longer, to inform the Sacred Congregation of it. The II 
Plenary Council of Baltimore quoted this decree verbatim 
and thus gave added weight to it as modified. Its provisions 
are repeated also in the III Plenary Council of Baltimore.” 
Under it, the bishop is not restricted as to the appointment 
of an heir; he is not even required to make a will. 

What was the objective of the conciliar legislation thus 
affecting diocesan property was not to provide for a real will, 
because the bishop could not dispose of the property which 
was to be covered by its provisions. It was only an inventory 
at best. Indeed, the conciliar legislation permitted an in- 
ventory or other legal measure in the place of a will, if the 
ownership of the property of the diocese could be protected 


48 Coll. Lacensis, III, 81, a; Collectanea S. C. P. F., n. 916. 

49 C, 1— Coll. Lacensis, III, 89 b; Cone. Plen. Balt. II, Acta, n. 191. 

50 Conc. Plen. Balt. III, Acta, n. 269; cf. Cone. Plen. Balt. II, Acta, n. 191, 
204. 
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in this fashion, and the V Provincial Council sought a modi- 
fication of the plan of the Sacred Congregation in this direc- 
tion. The obligation imposed by the V Provincial Council 
of filing with the archbishop a proper inventory was incorpo- 
rated in the provisions of the II Plenary Council and of the 
III Plenary Council.*! This obligation seems, therefore, to be 
still binding. Though the III Plenary Council did not refer 
to the admonition to be given by the archbishop if the bishop 
delays filing beyond three months, neither did it repeal this 


51In n. 268, the III Plenary Council provided that bishops should make a 
twofold inventory: one of their own belongings and another of church 
property, whether held by them in fee simple, in trust, or as a corporation 
sole. Canon 1299, §3, requires the bishop to make an inventory of the same 
nature with regard to episcopal furnishings and equipment, indicating which 
have been bought out of his own funds and which, out of church funds. The 
latter should be listed in the inventory he sends the archbishop. If there are 
relics of the true Cross in his pectoral cross, these must be given to the 
cathedral for his successor. The bishop can list them as belonging to the 
cathedral, thus avoiding the necessity of making provision for them in his 
will. Or he can provide for them in his will along with other items belong- 
ing to him, though he must bequeath them as canon 1288 directs. 

Canon 1288. Sanctissimae Crucis reliquiae, quas in cruce pectorali Epis- 
copus forte defert, ecclesiae cathedrali, ipso defuncto, cedunt, Episcopo suc- 
cessori transmittendae; ... 

Canon 1299, §1. Defuncti Episcopi residentialis, etiamsi cardinalitia digni- 
tate fulserit, sacra supellex cedit ecclesiae cathedrali, exceptis annulis et cruci- 
bus pectoralibus etiam cum sacris reliquiis, salvo praescripto can. 1288, et iis 
omnibus utensilibus cuiusvis generis quae legitime probetur ab Episcopo 
defuncto comparata fuisse bonis ad ipsam ecclesiam non pertinentibus neque 
constet in ecclesiae proprietatem transiisse. 

§3. Episcopus obligatione tenetur inventarii sacrorum utensilium authen- 
tica forma conficiendi, in quo pro rei veritate quando acquisita sint, exprimat, 
distincteque describat si qua non ex ecclesiae reditibus ac proventibus, sed ex 
propriis bonis vel ex donatione sibi facta comparaverit; secus omnia reditibus 
ecclesiae comparata praesumuntur, 

Canon 1801, §1. 8S. R. E. Cardinalis, Episcopus residentialis aliique clerici 
beneficiarii obligatione tenentur curandi testamento vel alio instrumento in 
forma iuris civilis valida ut canonica praescripta, de quibus in can. 1298-1300, 
debitum effectum etiam in foro civili sortiantur. 

§2. Quamobrem tempestive ac forma iure civili valida personam integrae 
famae designent ad normam can, 380, quae, adveniente ipsorum morte, non 
solum sacram supellectilem, sed etiam libros, documenta aliaque quae ad 


ecclesiam pertinent et in eorum domo reperiuntur, occupet et cui debentur 
remittat. 
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enactment. Whether or not the archbishop is obliged to refer 
the matter to the Sacred Consistorial Congregation should 
the bishop delay further after receiving the admonition ig not 
entirely clear, since at the time of the V Provincial Council, in 
which the obligation was first imposed, and of the II Plenary 
Council, in which it was re-asserted, it was the Sacred Con- 
gregation for the Propagation of the Faith to which the report 
was to be sent. It seems safe to assume that this obligation 
has become obsolete. 

The discipline of the general law of the Church as found in 
canons 1298-1301 provides that not only bishops but also 
pastors and beneficed clergy shall make an inventory of the 
furnishings and equipment that are dedicated to the personal 
use of the cleric, indicating such as have been bought with per- 
sonal funds and the date on which they were acquired. In 
the absence of any such reservation, they will conclusively be 
presumed as having been bought with funds belonging to the 
church. With regard to that property which is bought out of 
funds of the church, canon 1301, § 1, does not require that a 
will be made bequeathing it to the church if the inventory 
is sufficient in the eyes of the secular law to justify the 
church’s assertion of claim. 

A more extensive inventory is required by canon 1522, 2°, 
and by the III Plenary Council of Baltimore and this obliga- 
tion is imposed on pastors and all administrators of religious, 
educational, and charitable institutions. Besides the items 
required by the canons noted in the previous paragraph, the 
inventory required by canon 1522, 2°, and the III Plenary 
Council should contain a complete description of all the mov- 
able and immovable property pertaining respectively to the 
various buildings of which the parish or the institution con- 
sists, including the cemetery, with an accounting of fixed in- 
come and of liabilities. One copy is required to be kept in 
the parish or institution and the other sent to the Chancery, 
as canon 1522, 3°, affirms in harmony with the conciliar pro- 
vision. Canon 1522 requires this inventory to be made prior 
to the beginning of the term of administration, whereas the 
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III Plenary Council requires it to be submitted annually, 
signed by the pastor or administrator and his church com- 
mitteemen or other advisers. In making the inventory, the 
pastor should observe the rule imposed by the III Plenary 
Council that unless the contrary is explicitly asserted by 
the donor, gifts that could serve both the church and the 
pastor are conclusively presumed to have been given to the 
church and not to the pastor. This presumption is also stated 
in canon 1536, §1; and canon 1525, $1, provides for an 
annual accounting to be made by all administrators. The 
conciliar legislation demands further that an inventory of 
this kind be submitted to one’s successor in office, at least 
through the offices of the rural dean.” 


52.Canon 1522. Antequam administratores bonorum ecclesiasticorum, de 
quibus in can. 1521, suum munus ineant: 

1° Debent se bene et fideliter administraturos coram Ordinario loci vel 
vicario foraneo iureiurando cavere; 

2° Fiat accuratum ac distinctum inventarium, ab omnibus subscribendum, 
rerum immobilium, rerum mobilium pretiosarum aliarumve cum descriptione 
atque aestimatione earundem; vel factum antea inventarium acceptetur, 
adnotatis rebus quae interim amissae vel acquisitae fuerint; 

3° Huius inventarii alterum exemplar conservetur in tabulario administra- 
tionis, alterum in archivo Curiae; et in utroque quaelibet immutatio adnote- 
tur quam patrimonium subire contingat. 

Canon 1536, § 1. Nisi contrarium probetur, praesumendum ea quae donantur 
rectoribus ecclesiarum, etiam religiosorum, esse ecclesiae donata. 

Canon 1525, §1. Reprobata contraria consuetudine, administratores tam 
ecclesiastici quam laici cuiusvis ecclesiae etiam cathedralis aut loci pii canonice 
erecti aut confraternitatis singulis annis officio tenentur reddendi rationem ad- 
ministrationis Ordinario loci. 

Canon 478, §2. Oeconomus [Vicarius] novo parocho vel oeconomo suc- 
cessori coram vicario foraneo vel alio sacerdote ad Ordinario designato tradat 
clavem archivi et inventarium librorum ac documentorum aliarumque rerum 
quae ad paroeciam pertinent, et rationem reddat accepti et expensi tempore 
administrationis. 

Cone. Plen. Balt. III, n. 276. ...ne rectores et piorum locorum curatores 
proprias suas res rebus Ecclesiae immisceant cum famae suae discrimine, 
fidelium offensione, vel iniuria Ecclesiae, duplex conficiant rerum inventarium. 
In utroque hoc inventario diligenter bona tam mobilia quam immobilia, quae 
ad missionem vel locum spectant, notentur; in eo vasa sacra sacramque 
omnem supellectilem describant; omnia recenseantur quaecumque pertinent 
ad domum presbyteralem, scholas et coemeterium, neque omittant indicare 
reditus permanentes, si qui sint, et onera quibus ecclesia vel locus subiicitur. 
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With regard to their own belongings, bishops and priests 
are urged by the III Plenary Council promptly to make 
wills; indeed, in the case of bishops, there seems to be a pre- 
cept.*° Needless to say, diocesan statutes frequently impose 
this obligation, at least on pastors. Indeed, the III Plenary 
Council states that it is the part of a prudent confessor to 
speak to a sick priest about his will, especially about remem- 
bering religious, educational and charitable institutions. It 
adds that an experienced priest should be named executor of 
the priest’s will. 

Who may be the cleric’s legatee and what constitutes prop- 
erty belonging to the cleric of which he can freely dispose by 
will? No longer are there any restrictions of positive law 
resting on him as to beneficiary, though, as the III Plenary 
Council intimates, the moral law may require that the cleric 
should avoid giving scandal in naming the objective of his 
testamentary bounty. Through the last will the man reveals 
himself as a man of God or otherwise. If otherwise, how 
can scandal be avoided! As to the property of which he may 
dispose, there never was any question of his right thus to 


Inventarii unum exemplar a rectore vel curatore et aedituis [church com- 
mitteemen] subscriptum ad cancellarium mittatur ut in archivo diocesano 
servetur, alterum in archivo missionis vel loci asservabitur. Inventarium 
singulis annis a rectore et aedituis vel consiliariis recognoscatur, bona intra 
annum acquisita vel onera suscepta addantur, quorum item catalogus rite 
signatus cancellario transmittatur. Ne contentioni inter successorem et deces- 
sorem locus relinquatur, decernimus ut quoties sacerdos missionis cui praesit 
possessionem assumit, inventarium huius missionis ad illud usque tempus rite 
descriptum, eidem a praedecessore vel a vicario foraneo exhibeatur. Quia de 
quibusdam muneribus, ut quidam ex Nobis alia occasione prudenter notarunt, 
maxime rerum mobilium, ut supellectilis, ornamentorum sacerdotalium, vasorum 
aureorum argenteorumque, sive ab individuis fidelibus sive a sodalitatibus 
sponte ecclesiae rectori oblatis dubium sat frequenter oritur, utrum ad hunc 
pertineant an ad missionem vel ecclesiam: decernimus, nisi contrarium ex- 
plicite fuerit a donatoribus declaratum, res istas esse ecclesiae proprietatem, 
atque ideo neque rectorem in discessu a missione, neque eius haeredes post 
ipsius obitum, ius habere ad eas removendas vel vendendas. Servetur itaque 
regula statuta, ea scilicet quae ecclesiasticis usibus apta rectori missionario 
donantur, esse missioni donata, nisi contrarium clare et indubitanter pateat. 


53 Cf, Conc. Plen. Balt. III, Acta, nn. 269 (as to bishops), 277 (as to priests). 
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dispose of his patrimony. As to gifts made to him after he 
became a cleric, it was admitted quite early in the history 
of the canons that these gifts belonged to him, though bishops 
continued to be restricted in regard to them well into the 
Middle Ages. 

The income of a benefice, according to canon 1473, may 
still be regarded as property of which a cleric cannot freely 
dispose by will.5 What precisely is the income of a benefice 
of which a cleric may not freely dispose? It has been main- 
tained in the past that the cleric is restricted as to all income 
derived from an office for which ecclesiastical appointment 
(missio canonica) is necessary, even though it be not a bene- 
fice and though the endowment had never become ecclesias- 
tical property. This is undoubtedly an extreme opinion, and 
Wernz regarded it as unfounded in law.®®> Another view that 
Wernz rejects is that of Zallinger,°® who would exclude the 
parsimonialia and the quasi-patrimonialia from the funds at 
the free disposal of the cleric. The parsimonialia constitute 
the savings out of income from the benefice which the cleric 
was entitled to spend; the quasi-patrimonialia in general are 
funds derived from the cleric’s industry. 

As to the latter funds, there seems to be unanimity among 
the authors as to the following conclusions. As income of a 
benefice are to be classified salaries paid by the government 
in lieu of confiscated ecclesiastical property; so also the con- 
tributions of the faithful imposed by a fixed tax; so, too, 
stipends paid to the holder of a benefice for founded Masses, 
that is, for Masses to be said at regular intervals for which the 
stipends are paid out of the income of the endowment to 
which the office is attached. On the other hand, the following 


54 Canon 1473. Etsi beneficiarius alia bona beneficialia habeat, libere uti frui 
potest fructibus beneficialibus qui ad eius honestam sustentationem sint neces- 
sarii; obligatione autem tenetur impendendi superfluos pro pauperibus aut 
plis causis, salvo praescripto can. 239, § 1, n. 19. 


55 Wernz, op. cit., III, p. 199 (the opinion is Hollweck’s, cited by Wernz). 


56 Institutiones Turis Ecclesiastici Maxime Privati (5 vols., Romae, 1823), 
III, 26, 264; cf. Wernz, zbid., p. 198. 
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funds should be regarded as quasi-patrimonialia: voluntary 
offerings of the faithful, even though the monthly amount 
is relatively certain or though it comes as an offering from a 
certain person or corporation which holds itself responsible 
to give the priest a living; the daily allowance distributed to 
canons; and the stipends for founded Masses when the office 
held by the celebrant is not attached to the endowment out 
of which the stipends are taken, unless it is otherwise stated 
in the articles of foundation of the endowment fund. 


It is about stole fees that the controversy principally turns. 
Primmer holds that such gifts as belong to the office as by 
right are part of the income of the benefice; and he says the 
same of Christmas and Easter collections if they belong to 
the pastor.°’ De Meester seems assured that the contrary 
view is probable in practice,°* and Vromant and Vermeersch- 
Creusen say the same even in reference to the case in which 
the bishop, acting under canons 1410 and 1415, § 3, should 
establish these fees as the endowment of a benefice.*® 


As to the salary of priests in the United States, should it be 
regarded as the income of a benefice when it is the salary of a 
pastor? Now parishes in the United States are true benefices. 
A decree of the Sacred Consistorial Congregation of 1919 de- 


57 Priimmer, Manuale Theologiae Moralis, (5. ed., 3 vols., Friburgi Bris- 
goviae, 1928), II, 36, 37. 

58 Turis Canonici et Iuris Canonico-Civilis Compendium, (4 vols., Brugis, 
1921-1928), n. 1424. 


59 Vromant, Jus Missionariorum, Vol. VI, De Bonis Temporalibus Ecclesiae 
(Louvain, 1927), n. 216; Vermeersch-Creusen, Epitome Turis Canonict, II (5. 
ed., 3 vols., Mechliniae-Romae: H. Dessain, 1934), n. 798. 

Canon 1410. Dotem beneficii constituunt sive bona quorum proprietas est 
penes ipsum ens iuridicum, sive certae et debitae praestationes alicuius familiae 
vel personae moralis, sive certae et voluntariae fidelium oblationes, quae ad 
beneficii rectorem spectent, sive iura, ut dicitur, stolae intra fines taxationis 
diocesanae vel legitimae consuetudinis, sive chorales distributiones, exclusa 
tertia earundem parte, si omnes reditus beneficii choralibus distributionibus 
constent. 

Canon 1415, § 3. Non prohibetur [Ordinarius] tamen, ubi congrua dos con- 
stitui nequeat, paroecias aut quasi-paroecias erigere, si prudenter praevideat 
ea quae necessaria sunt aliunde non defutura. 
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clared that when regions, once under the authority of the 
Sacred Congregation for the Propagation of the Faith, are 
placed under the discipline of the common law, quasi-parishes 
become by that very fact parishes and are to be known as 
such. 

Moreover, a letter of the Most Reverend Apostolic Dele- 
gate to the Bishops of the United States, dated November 
10, 1922, reported an official answer which he received from 
the Pontifical Commission for the Authentic Interpretation 
of the Canons of the Code. Under date of March 20, 1921, 
he had asked whether for the erection of a parish which has 
not the character of a benefice: 1) it is necessary that the 
Ordinary should issue a formal decree declaring explicitly that 
he erects a certain district into a parish; or, 2) it is sufficient 
that, having divided a certain territory into several districts, 
the respective limits of which are definitely indicated, he 
assigns to each district a rector to take charge of the people 
and the church thereto pertaining, according to canon 216, 
1° and 8°. He received-an answer under date of September 
26, 1921, from His Eminence, Cardinal Gasparri, President 
of the Code Commission, which stated that a special decree 
is not necessary for the erection of a parish and that it is 
sufficient that the Ordinary shall have defined the territorial 
limits and assigned a rector to the people and the church with- 
in those limits. His Eminence added that a parish is always 
an ecclesiastical benefice according to canon 1411, 5°, whether 
it has the proper endowment as described in canon 1410, or 
even if lacking such endowment it has been erected in accord- 
ance with canon 1415, §3. The Most Reverend Apostolic 
Delegate stated that he asked further whether, after the pro- 
mulgation of the Code, a special decree of the Ordinary was 
necessary to constitute as canonical parishes those which, 
previous to the promulgation of the Code, had been estab- 
lished in the manner stated by His Eminence to be sufficient. 


60S.C. Consist., 1 aug. 1919 AAS, XI (1919), 346, 347; cf. Hannan, Wills, 
nn. 306-313. 
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The answer was that no decree is necessary, and that such 
parishes automatically became canonical parishes through 
the promulgation of the Code." 

Besides, the Sacred Congregation of the Council, in 
deciding that parishes in the Dioceses of Prince Albert and 
Saskatoon were canonical parishes, referred to a letter of the 
Sacred Consistorial Congregation of March 18, 1881,° from 
which it is apparent that the canonical erection of a parish 
may be established not only from a formal decree of erection 
but from various other elements that make up a parish: 
namely, certain defined territory, a definite population, a 
certain rector having the care of souls, and finally from the 
authority of the bishop maintaining and approving this jurid- 
ical condition. Reviewing the letters by which the appoint- 
ments were made to the parishes involved in the case, the 
Sacred Congregation said that they speak of a parish, of rights 
and faculties which belong by law to rectors of parishes, of 
the profession of faith which pastors are bound to make, and 
of a definite territory assigned to each rector. The Sacred 
Congregation said that all these elements apply only to a 
parish canonically erected. 

But as already seen, Vromant and Vermeersch-Creusen 
hold that the voluntary gifts of the faithful are not to be 
regarded as income of a benefice, even when in accordance 
with canon 1410 they are constituted the economic base on 
which a benefice is erected. Pistocchi holds the opposite 
view, it is true.** But the other view seems safe in prac- 
tice. The voluntary offerings of the faithful are not paid 
directly to the pastor when he collects his salary; but it re- 
mains true that the fund from which his salary is paid is made 


61 Bouscaren, The Canon Law Digest, (2 vols., Milwaukee: Bruce, 1934- 
1944), I, 149. 


62 Collectanea S. C. P. F., n. 1548. 
63 Bouscaren, op. cit., I, 151. 
64 De Re Beneficiali (Turin, 1928), pp. 415-417. 
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up of the voluntary contributions of the faithful, a pro- 
portion of which diocesan authority earmarks as the pastor’s 
salary. 

However, even though a pastor’s salary should be regarded 
as the income of his benefice, it is fair to conclude, never- 
theless, that the amount fixed is regarded by the diocesan 
authorities as reasonably necessary for the priest to enable 
him to live as befits his dignity. Whatever he may save out 
of that salary should probably be regarded as parsimonialia, 
that is, a fund which he had a right to spend and would have 
spent had he lived in the manner in which a priest is entitled 
to live. Of course, the common opinion entitles him to dis- 
pose of the parsimonialia as he sees fit. He is, therefore, en- 
titled to dispose of it freely by will. The salary of an assist- 
ant is not the income from a benefice. It belongs to the 
quasi-patrimonialia and is available to the assistant to be 
disposed of freely by will. 

Should a cleric die intestate in the United States, the pro- 
visions of the secular law govern the distribution of his estate, 
in the absence of provincial or diocesan statute. 

In conclusion one may sum up by stating that the Church’s 
concern in regard to the wills of clerics has been to safeguard 
the ecclesiastical property entrusted to their care. In the 
early days, there was a feeling that the cleric should not want 
an estate distinct from the property which the Church had 
dedicated to his support. When this view yielded to the 
notion that he was fully entitled to have his separate estate, 
a further sentiment wished to deny him the right to the in- 
come derived by him as a cleric. This sentiment arose also 
out of a jealous vigilance in behalf of the property of the 
Church. It was stimulated by two motives: one, a fear that 
the cleric might be tempted to take as his own what was 
meant for the Church; the other, the idea that the gifts 
involved would never have become his had he not been a 
cleric and that, therefore, it was the Church that was the oe 
casion for the generosity of the donor. Even after all opposi- 
tion disappeared in relation to the cleric’s ownership of prop- 
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erty acquired by him as his own after his ordination, there 
still remained the fear that he might be tempted to dispose 
of what was clearly the property of the Church, or that his 
relatives might step in to claim it. The will was then re- 
garded as a device by which the cleric could definitely guaran- 
tee that the Church, and not his kindred, would receive its 
own property by last testament. Where inventories sufficed 
to give the same guarantee, they were held to be acceptable. 
The accumulated income of his benefice was not available to 
the cleric for disposal by will, unless he named religious or 
charitable causes. To protect this property when a cleric 
died intestate, it was provided at various times that the whole 
estate of a cleric who died intestate should escheat to his 
church, to his bishop, or to the Apostolic Camera. Indeed, 
a rule of thumb provided for a threefold division of his estate 
which aimed at devoting that income to its acknowledged end. 
The distribution of this income in the United States has not 
been a problem, since it is safe in practice to hold that the 
cleric in this country may dispose of his entire income with- 
out restriction as to beneficiary. Even with regard to the 
cleric’s own property, the Church was not indifferent to the 
claims of the moral law, and aimed at the prevention of 
scandal arising from the beneficiary named. In this respect, 
there is now no general positive law, though it is clear enough 
that the cleric is bound by the demands of the moral law. 
JEROME D, HANNAN 
Tue CatrHoric UNIVERSITY OF AMERICA 


Cases and Studies 


DEFERRED APPLICATION OF THE MISSA PRO POPULO 


Is it allowable for the pastor in his own discretion to determine when a 
just cause will warrant the transfer of his application of the Missa pro populo? 
If the transfer implies a postponement of the application of the Mass, within 
how many days must the Missa pro populo be applied? 

InDIvIDUUS 


Can. 466, § 3—Ordinarius loci iusta de causa permittere potest ut parochus 
Missam pro populo alia die applicet ab ea quo iure adstringitur. 

§1—Applicandae Missae pro populo obligatione tenetur parochus ad 
normam can. 339... 

Can. 339, §4.—Episcopus Missam pro populo diebus supra indicatis 
[omnibus dominicis aliisque festis diebus de praecepto] per se ipse applicare 
debet; si ab eius celebratione lJegitime impediatur, statis diebus applicet per 
alium; si neque id praestare possit, quamprimum per se vel per alium applicet 
alia die. 


§ 6—Episcopus, qui obligationi de qua in superioribus paragraphis [de appli- 
canda Missa pro populo], non satisfecerit, quam citius pro populo tot applicet 
Missas, quot omisit. 

The obligation of the Missa pro populo involves temporal, per- 
sonal and local factors in that successive order of importance. The 
application of this Mass remains an implied duty for the day to 
which the obligation is attached, even when that pastor cannot 
personally apply the Mass in the parochial church, for canon 339, 
§ 4, states: “... si ab eius [Missae] celebratione legitime impediatur, 
statis diebus [dominicis aliisque festis de praecepto] applicet per 
alium.” Accordingly, when there remains a choice between per- 
sonally applying the Mass on an anticipated or postponed day and 
vicariously having it applied by someone else on the very day it- 
self, the latter choice should be made. 

If a choice remains to be made between the pastor’s personal ap- 
plication of the Mass even outside the parochial church and the 
application in the parochial church by someone else, then the choice 
should lean to the former alternative, for canon 466, § 5, indicates 


that a pastor who is legitimately absent from the parochial church 
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can for the fulfillment of his obligation personally apply the Missa 
pro populo at whatever place he may be tarrying at the time, or he 
may also satisfy his obligation by having the Mass applied by his 
duly instructed substitute. The latter is accordingly free of all 
obligation in this matter until he has been instructed by the pastor 
to assume the obligation which the pastor himself had been free to 
assume, but in the case actually chose to relinquish with the paro- 
chial substitute. 

From the foregoing principles it is evident that what may exist 
as a legitimate impediment to the personal celebration of the Mass 
does not simultaneously point to a legitimate impediment to the 
celebration of the Mass on the day assigned for it. Further- 
more, since the factor of place ranks last among the considerations 
that relate to the application of the Missa pro populo, it is 
similarly evident that the Mass should nevertheless be applied 
on the assigned day, even if the obligation cannot be personally 
assumed on that day by the pastor, whether present or absent from 
the parochial church, or by someone else at the parochial church. 

With reference to what constitutes a legitimate impediment to 
the application of the Missa pro populo by way of temporal, per- 
sonal, or local hindrance, a sharp distinction is in order between 
any of these considerations and the factor which exists as a just 
cause for the anticipation or postponement of the application. In 
the event of a legitimate hindrance which precludes the fulfillment 
of the obligation, there is question not merely of some cause that 
may warrant a deviation from the enacted law, but of a cause which 
at the same time actually excuses from the fulfillment of the law as 
enacted with relation to the temporal, personal and local elements 
involved in it. If one of these elements is unachievable, then the 
proper attending to the remaining elements can still procure the 
requisite compliance with the law, and thus the obligation can still 
be fundamentally executed. But in the event of a just cause which 
makes the fulfillment of the obligation a matter of considerable in- 
convenience, or which lends to it a seeming character of discrimi- 
nation against other involved considerations of duty, there is not 
present the legitimate hindrance which really excuses from com- 
pliance with the law. 

Accordingly there arises the question whether in this latter 
circumstance the pastor himself may act as judge of what will 
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warrant the transfer of his application of the Missa pro populo. 
Canon 466, §3, plainly reposes that judgment with the local 


ordinary to the exclusion of the pastor. 

Inasmuch as before the enactment of the present Code local ordi- 
naries were not authorized to exercise such a judgment apart from 
the case in which they enjoyed a special indult, is it necessary for 
them now to interpret “a just cause” in the light in which that 
consideration was interpreted in such a pre-Code indult? Or may 
they interpret this phrase in the sense in which it is to be under- 
stood as elsewhere employed in the Code? It seems indicated to 
reply negatively to the first, and affirmatively to the second, of these 
questions, for canon 466, § 3, exists as new legislation for the inter- 
pretation of which one cannot harken to any earlier legislation. If, 
then, in the present law “a just cause ” is one which in its bid for a 
relaxation from the law counterweighs the gravity of the law to be 
observed, it follows that the local ordinary is empowered to 
authorize the application of the Missa pro populo by way of its 
transfer to another day. 

It is quite manifest that the local ordinary has the right to 
authorize such a transfer of the obligation in any deserving single 
case that is brought to his attention. But the general wording of 
canon 466, § 3, warrants for him the further right once for all to 
designate the causes which will suffice to point to his granted per- 
mission for the transferring of the obligation. The canon does not 
set any such restriction which contemplates the giving of his per- 
mission solely per modum actus. 

But if the local ordinary has not per modum habitus made any 
standing provision, is it then necessary for the pastor to seek the 
permission of the ordinary in every single case? On this point the 
law offers no explicit statement. Nevertheless the authors quite 
generally maintain that the permission of the ordinary may be pre- 
sumed in a single case.! 

This doctrine seems occasioned by the fact that generally the 
cause has arisen in some unforeseeable manner or with such sud- 


1Cf. Donnellan (The Obligation of the Missa pro poputo, The Catholic 
University of America Canon Law Studies, n. 155 [Washington, D. C.: The 
Catholic University of America Press, 1942]), who on p. 105, footnote 58, 
points to Coronata, Cappello, Chelodi, Beste, Wernz-Vidal and Toso as sup- 
porting this view. 
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denness that little if any opportunity is offered for approaching the 
ordinary with the hope of being able to receive from him a timely 
answer with a positively granted permission. In such an emergency, 
then, the ordinary’s permission may rightly be presumed as appli- 
cable in the case. 

It may further be asked whether a pastor may habitually judge 
about the merit of the just cause in such a manner that as cases 
individually occur he presumes the permission of the ordinary to be 
given for the individual case. Such a practice would in fact imply 
a change of the assigned day of the obligation in a permanent way, 
and thus would surely exceed the pastor’s admitted right to pre- 
sume permission in the case of a single occurrence. If the pastor 
can foresee the probable repetition of the presence of what may be 
deemed a just cause for transferring the fulfillment of his obligation 
regarding the Missa pro populo, then he should submit this con- 
sideration to the local ordinary, who rightfully can grant him per- 
mission to apply the Mass on a different day whenever such 
a cause or an equally weighty one arises in the future. 

It is altogether equitable for bishops in a provincial council, or 
for the local ordinary in the diocesan synod or by way of extra- 
synodal statute, to specify the causes which along with their equiva- 
lents will ensure for the pastor the needed permission to apply the 
Missa pro populo on a substituted day. One can hardly hope to 
furnish any all-inclusive list of such possible causes, but mention 
may be made of the following as likely to occur, especially for the 
pastor who has no parochial assistant: 1) a founded Mass which 
falls due for celebration on a day when the Missa pro populo should 
be applied; 2) a Gregorian Mass; 3) an anniversary Mass; 4) a 
third, seventh or thirtieth day Mass; 5) a manual Mass requested 
for a grave reason which is also very urgent; 6) a spiritual retreat 
at which provision for the daily celebration of Mass has not been 
made; 7) an ordered Mass when apart from its celebration on the 
designated day its stipend would have to be foregone by a pastor 
whose income is otherwise inadequate; 8) a nuptial Mass falling due 
on a day when the application of the Missa pro populo is called for; 
9) a funeral Mass which cannot be deferred to another day. 

When the Missa pro populo has been postponed to another day, is 
it to be applied quamprimum according to canon 339, §4? The 
word quamprimum need surely not be understood in an absolute 
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sense. For it can happen that on the following day a similar just 
cause offers reason for the further deferring of the already post- 
poned application of the Missa pro populo. But, unless one were 
willing to assume for that word a very flexible or elastic meaning, 
one will realize that it normally calls for the application of the Mass 
on the following day. The obligation looks to its fulfillment with- 
out delay, so that the avoidance of all unwarranted delay seems 
mandatory. 

The urgency of the obligation to apply the deferred Missa pro 
populo as soon as possible stands confirmed with equal if not also 
with greater stress when such Masses in greater number remain to 
be applied in view of some previous neglect to apply them on the 
proper days. Canon 339, § 6, states that as many Masses as have 
been omitted are to be applied quam citius. 

For the sake of a definitive guiding principle which will prove 
adaptable for general use throughout the diocese, it seems part of 
the competence of the local ordinary to specify a temporal limit 
within which as the utmost allowable time a rightfully postponed 
Missa pro populo must be applied. This competence of the local 
ordinary can be regarded as deriving by way of corollary from his 
basic right to permit a postponement of the application of the Mass 
itself. 


AMOUNT OF QUASI-MANUAL MASS STIPEND FOR 
THE CELEBRANT 


Why is it that, when a quasi-manual Mass stipend is sent away, the amount 
of the stipend which is in excess of the customary stipend for the Mass may 
be retained? Is it not a cardinal principle in Canon Law that the entire 
stipend yield to the celebrant of the Mass? 


INDIVISUS 


Can. 840, §1—Qui Missarum stipes manuales ad alios transmittit, debet 
acceptas integre transmittere, nisi aut oblator expresse permittat aliquid re- 
tinere, aut certo constet excessum supra taxam dioecesanam datum fuisse 
intuitu personae. 

§2—In Missis ad instar manualium, nisi obstet mens fundatoris, legitime 
retinetur excessus et satis est remittere solemn eleemosynam manualem dioecesis 


in qua Missa celebratur, si pinguis eleemosyna locum pro parte teneat dotis 
beneficii aut causae piae. 
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A first reading of the two paragraphs of canon 840 may indeed 
leave an impression that the transmission of the manual and quasi- 
manual stipends is regulated by divergent principles. In fact, 
however, the regulating principle remains one and the same, the 
apparent divergency being occasioned simply in consequence of two 
divergent sets of circumstances which call for a varied application 
of the same principle. 

With reference to manual and quasi-manual stipends alike, the 
entire stipend passes on to the celebrant of the Mass, as long as no 
qualifying factor indicates that a part of the stipend may be re- 
tained. With regard to manual stipends the stress is laid in rela- 
tion to the normal occurrence, namely, that the entire stipend be 
yielded to the celebrant, but the rule in not without a nisi clause 
which leaves the way open for a different application of the rule. 
With regard to quasi-manual stipends the emphasis is likewise 
placed in relation to the usual practice, namely, that the stipend need 
not be yielded in its entirety, but this rule too is modified by a st 
clause which can change the application of the rule as contemplated 
for the usual occurrence. 

The usual occurrence is assumed to be that according to which 
the larger stipend for the founded Mass operates in part as an 
endowment for some specific benefice or charitable foundation. One 
of the conditions contemplated in the sz clause of canon 840, § 2, 
must be in effect if the general statement as there made, in ab- 
straction of course from the added nisi clause, is to be the guiding 
norm. In other words, that part of the stipend which exceeds the 
amount set by statute or customary usage in the diocese where the 
Mass is to be applied can be retained for the benefice or the 
charitable foundation only on the condition that the original foun- 
dation so specifies or implies. If the document of the foundation 
reveals the will of the founder to deviate from this arrangement, 
then of course his will itself becomes the factor which determines 
to which selected beneficiary the surplus amount of the quasi- 
manual stipend yields. 

On the other hand, in regard to manual stipends the usual occur- 
rence is deemed to be that according to which the entire stipend is 
meant to yield to the celebrant of the Mass. The donor of the 
stipend can of course expressly permit that a specified part of the 
offered stipend be retained by the one to whom the offering was 
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made, in the event that the Mass requested through this stipend 
be said by someone else than the one who received the stipend from 
the donor. It may also be that, in offering a stipend which exceeds 
the amount as determined by diocesan usage or statute, the donor 
plainly reflects that the surplus was intended as a personal consider- 
ation for the one to whom he offered the stipend. In the latter case 
it has been made equally plain that the stipend need not be trans- 
ferred in its entirety to the celebrant of the requested Mass. What 
canon 840, § 1, states by way of rule for the normal occurrence is 
of course subject to a changed adaptation when the aforesaid quali- 
fications enter the case. Thus it remains possible that in regard 
also to manual stipends the transmission of these stipends in their 
entire amount may not be demanded. 

In either case, then, whether there be question of manual or of 
quasi-manual stipends, the same principle obtains: The entire 
offering of the stipend will yield to the celebrant, as long as no 
different arrangement or specification is inherent in the act whereby 
the stipend was originally given or made available. 

In manual stipends it is ordinarily to be presumed that no such 
arrangement or specification has intervened. This presumption 
however always must give place to any contrary fact which dis- 
lodges it. With reference to quasi-manual stipends it is regularly 
to be presumed—at least in the light of the lawgiver’s approach to 
the problem—that the celebrant of the Mass can claim only that 
portion of the stipend which corresponds to the amount that has 
been set in the diocese where the Mass is being applied. But this 
presumption, too, can readily be ruled out in the face of any 
arrangement or specification to the contrary in the act of the 
founding of the Mass. In a word, in both situations the expressed 
will of the donor with regard to the surplus portion of the stipend 
remains the supreme determinant, as long as the Church has not for 
valid reasons specified a different application of principle. For 
this the Church has competence whenever a compliance with the 
interpretative will of the donor leads to a greater degree of canoni- 
cal fairness and equity. 


CLEMENT BASTNAGEL 
Tue CaruHoric UNIVERSITY OF AMERICA 
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HOLY MASS ABOARD SHIP 


I am going on an ocean voyage and ask permission to celebrate Mass on 
board ship. 


VIATOR 


The Sacred Congregation of Rites decreed in 1901 that neither a 
priest’s own bishop nor the bishop of the port from which the ship 
sailed can grant him the faculty of celebrating Mass aboard ship. 
When the faculty was granted by the Holy See or its delegates there 
were included very strict regulations regarding its use. The cele- 
brant was obliged to ascertain that the sea was calm before he 
attempted to celebrate Mass. He was required to employ the 
assistance of another priest, if there was one aboard. And, in case 
the ship did not possess a chapel, he was ordered to make certain 
that the place in which he celebrated Mass was entirely in keeping 
with the reverence due the Blessed Sacrament. 

Under the law of the Code, even those who either by law or 
by indult of the Holy See enjoy the privilege of the portable altar 
are not permitted to celebrate Mass at sea. A special indult is 
needed for the enjoyment of that privilege.” 

A bishop cannot communicate the privilege which he himself 
possesses of celebrating Mass on board ship,? since it is personal to 
himself. Neither the law of the Code nor his quinquennial faculties 
authorize the bishop to communicate this privilege to others. The 
faculties of the Apostolic Delegate, however, permit him to allow 
priests who are journeying either by sea or over streams to celebrate 
Mass on board ship on a portable altar, provided there be nothing 
unbecoming about the place where the Mass is celebrated, and there 
be no danger of spilling the Precious Blood.‘ 


1$.R.C., 4 mart. 1901 — Acta Sanctae Sedis, XX XIII (1901), 679. 


2 Can. 822, §3: Hoc privilegium [altaris portatilis] ita intelligendum est, ut 
secumferat facultatem ubique celebrandi, honesto tamen ac decenti loco et 
super petram sacram, non autem in mari. 

3 Cf. can. 349, $1, 1°; can. 239, §1, 8°. 

4Cf. Bouscaren, The Canon Law Digest, 2 vols., (Milwaukee: Bruce, 1934- 
1944), I, 182. 
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One hesitates to accept the view of Cappello,’ according to which 
an indult is not necessary for the celebration of Mass on ocean liners 
which have a chapel and enjoy. the right to reserve the Blessed 
Sacrament, or even on ocean liners not possessing a chapel, provided 
that the celebrant possesses the privilege of the portable altar. T he 
reason he assigns is that the reason for the law no longer exists, 
since there is no danger of irreverence to the Sacred Species. How- 
ever, this opinion seems to do violence to the prescription of canon 
21.6 

The faithful fulfill their obligation by assisting at Mass said 
aboard ship; at least if the vessel has a chapel used for no other but 
religious purposes.” 


HOLY MASS ON TRAIN 


My brother will be campaigning for a state office and, since I have a leave 
of absence from my diocese because of my nerves, wishes me to accompany 
him in his private car and say Mass for him daily on his speech-making tour. 
Do I need an indult to do this? 


COoLLEGA 


Under the terms submitted here, the privilege of the portable altar 
is undoubtedly necessary; but supposing that this indult is enjoyed, 
canon 822, § 3, does not prohibit its use on trains as it does aboard 
ship. Coronata observes that he and many other chaplains cele- 
brated Mass on hospital trains.1. The faithful assisting at Mass 
celebrated on a portable altar on a train fulfill their obligation.? 


5 Tractatus Canonico-Moralis de Sacramentis, I (Romae: Marietti, 1945), 
n. 712. 


6 Can. 21: Leges latae ad praecavendum periculum generale, urgent, etiamsi 
in casu peculiari periculum non adsit. 


7Cf. Coronata, Institutiones Turis Canonici (2 ed., 5 vols., 1939-1945), II, n. 
824; Vermeersch-Creusen, Epitome Iuris Canonici, II (5. ed., 1934), n. 563; 
Torio, Theologia Moralis (8. ed., 3 vols., Napoli: M. D’Auria, 1946), II, n. 123; 
III, n. 249; S.R.C., 4 mart. 1901—Acta Sanctae Sedis, XX XIII (1901), 679. 


1Coronata, De Sacramentis Tractatus Canonicus (3 vols., Taurini-Romae: 
Marietti, 1943-1946), I, p. 228, footnote 6; Cappello, De Sacramentis, I, n. 712. 


2 Cf. Coronata, Institutiones, II, n. 824; Vermeersch-Creusen, Epitome Iuris 
Canonici, II, n. 563. 
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If there were a bishop on the train, he could permit the priest to 
celebrate Mass in his presence, even though the priest did not 
possess the privilege of the portable altar.? 


HOLY MASS IN PLANE 


I read recently that a priest celebrated Mass in a transatlantic airplane. 
As I am going to a European shrine with a party of pilgrims, I should like to 
enjoy this same privilege. Whom should I approach with a view to obtaining 
it? 

Icarus 


It must be admitted that our air-minded generation has created 
situations that were not contemplated by the legislator in drafting 
the Code. On the other hand, it seems that the omission of a pro- 
hibition in the Code against the celebration of Mass in the air has 
not been supplied by any subsequent decree. However, when 
Father Paul Schulte, O.M.I., celebrated Mass in the Hindenburg, 
he obtained permission from the Holy See through the Apostolic 
Nuncio to Berlin. It would seem unwise, therefore, to attempt to 
celebrate Mass in the air without an indult from the Sacred Congre- 
gation of Rites. 


CONFESSIONS TO VOYAGER 


I have never had the faculties of the diocese because I have always been a 
professor here at the college. However, I have the faculties of the community 
to hear the confessions of my confreres. 

If the faculties of my religious superior are not sufficient for hearing con- 
fession aboard ship, may I request the faculties of the diocese? 

AURICULA 


The origins of the faculties granted in canon 883! go back to a 


3 Can. 349, $1, 1°; can. 239, $1, 7°. 


1 Can. 883, § 1. Sacerdotes omnes maritimum iter arripientes, dummodo vel 
a proprio Ordinario, vel ab Ordinario portus in quo navim conscendunt, vel 
etiam ab Ordinario cuiusvis portus interiecti per quem in itinere transeunt, 
facultatem rite acceperint confessiones audiendi, possunt, toto itinere, quorum- 
libet fidelium secum navigantium confessiones in navi excipere, quamvis navis 
in itinere transeat vel etiam aliquandiu consistat variis in locis diversorum 
Ordinariorum iurisdictioni subiectis. See following page. 
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decree of the Holy Office of March 17, 1869,? by which the con- 
fessions of travelers aboard ship could be heard by priests who had 
faculties from the local Ordinary of the diocese in which lay the 
port from which the ship sailed, but only until the ship came to a 
port subject to the jurisdiction of another ecclesiastical superior. 
The first section of canon 883 repeats the extension of this faculty 
as it was contained in a decree of the same Sacred Congregation on 
April 9, 1900,2 by which the faculties were made valid for the whole 
trip in spite of stops at intervening ports, and in a further decree of 
August 23, 1905, which included as the source of the necessary 
faculties the Ordinary whose diocese the priest leaves as well as the 
Ordinary of the diocese in which is located the port from which the 
vessel sails. Finally the Sacred Congregation issued the decree of 
December 13, 1906,>5 which extended the faculties to the case now 
included in section 2 of canon 883. The present faculty is more 
extensive, however, than that of the decree of 1906 in that it omits 
the condition for the hearing of confessions on land contained in the 
decree, viz., that there be no priest or only one priest in that place 
possessed of the necessary faculties received from the local Ordinary 
of that place. 

In the given case, the faculties of the religious Ordinary do not 
suffice. This was authentically declared by the Code Commission, 
an interpretation regarded by Coronata as extensive of the clear 
meaning of the law.® The religious may obtain the faculties req- 
uisite from the local Ordinary of the diocese in which is located the 
religious house to which he is assigned or from the local Ordinary 
of the diocese in which is located the port from which the vessel 
sails. 


§ 2. Quoties vero navis in itinere consistat, possunt confessiones excipere tum 
fidelium qui quavis de causa ad navim accedant, tum eorum qui ipsis ad 
terram obiter appellentibus confiteri petant eosque valide ac licite absolvere 
etiam a casibus Ordinario loci reservatis. 


2 Fontes, n. 1009. 
3 Fontes, n. 1238. 
4 Fontes, n. 1275. 
5 Fontes, n. 1281. 


8 Code Commission, 30 iul. 1934 AAS, XXVI (1934), 494; Bouscaren, The 
Canon Law Digest, II, 218. Cf. Coronata, De Sacramentis, I, n. 360. 
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CONFESSIONS ON RIVER TRIP 


I am taking a boat trip on the Mississippi which will last for two weeks. 
The boat stops at many towns along the way, and I am wondering whether, 
in case I should come to a town in which there is no priest, I could hear the 
confessions of people who might ask me to go to their mission church for that 
purpose. I have the faculties of my diocese. 

PoroMOPHILE 


If the trip involved traversed the ocean, there would be no ques- 
tion of the faculty of the traveling priest to do just what he suggests 
he might be asked to do. The Code Commission has replied that 
the adverb obiter in canon 883, § 2, is to be understood as meaning 
that a priest enjoying the faculties as provided in §1 of the same 
canon is allowed, as long as the ship remains in port to go ashore 
and there, in a church or chapel, hear the confessions of those who 
come to confession, and absolve them validly and licitly even from 
the cases reserved to the local Ordinary, for a whole day, or for two 
or three whole days if the ship remains that long in port, and this 
even if he has to leave one vessel and wait for another to continue 
the same trip; but that he cannot use his faculties beyond three 
days if the local Ordinary can be easily reached.t_ Though Coronata 
says that it is probable that a priest on a river trip enjoys, through 
analogy, the same faculties as a priest on an ocean trip, one hesitates 
to admit that there is sufficient probability in the opinion to permit 
the use of the faculties.? The same should be said, a fortiori, of 
long train trips and airplane trips, though Cappello ventures the 
contrary view.? 


1Code Commission, 20 maii 1923, IV— AAS, XVI (1924), 114; Bouscaren, 
The Canon Law Digest, I, 412, 413. 


2The Sacred Congregation for the Propagation of the Faith, however, 
applied the decrees of August 23, 1905, and of December 13, 1906, to islands in 
the lakes and rivers of the Upper Congo—cf. Sylloge Praectpuoruwm Docu- 
mentorum Recentium Summorum Pontificum et 8. Congregationis de Propa- 
ganda Fide necnon aliarum SS. Congregationum Romanarum ad usum 
Missionariorum (Typis Polyglottis Vaticanis, Romae, 1939), n. 51. 


3 Op. cit., II (Romae: Marietti, 1944), n. 330. 
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SUPERIOR AT RECEPTION OF VOWS 


In the mother house of a community of pontifical approval at which I am 
chaplain, the Sisters who have temporary vows renew them annually in 
accordance with the constitutions. At the end of the first and the second year 
of profession, they renew them at the Domine non sum dignus of the Mass. 
In previous years, the superioress has obtained delegation for me from the 
Most Reverend Bishop, since the constitutions state that profession is to be 
received by the Most Reverend Bishop and the superioress. The newly 
elected superioress says that this requisite refers only to first profession and to 
perpetual profession, not to the intermediate renewal of vows. Is there justifi- 
cation for this interpretation of the constitutions? 


RECEPTOR 


The Code Commission was asked whether in those congregations 
of religious women of pontifical approval in which the constitutions 
contain a formula of profession indicating only the Bishop or his 
delegate as the recipient of profession, the latter are to be considered 
as the legitimate superiors for this purpose. It replied that the 
Bishop or his delegate is to be regarded as the legitimate superior 
in virtue of a legitimate mandate. It should be said that this 
reply does not necessarily exclude the superioress, even when she is 
not mentioned in the formula of profession. The purpose of the 
question seems to have been to obtain a ruling on the apparent 
inconsistency in regarding the Bishop as a superior of a religious 
community of pontifical approval. The Code Commission answered 
that the Bishop fulfills the requirement of canon 572, §1, 6° in 
virtue of a legitimate mandate. 

If the Bishop acts in virtue of a mandate, he does not act in his 
own name. In whose name does he act, then? Must it be con- 
cluded from the response of the Code Commission that the 
superioress may not act in the name of her community because the 
Bishop is authorized to act in its name? It seems not.2 

This conclusion seems even more clearly justified when both the 
Bishop and the superioress are mentioned in the formula of pro- 
fession. 

On the other hand, even though the superioress may be held to 
act validly in these cases, she should not ignore the provisions of 


1Code Commission, 1 mart. 1921, III — AAS, XIII (1921), 177; Bouscaren, 
The Canon Law Digest, I, 306. 


2 Cf. Coronata, Institutiones, I, n. 591, p. 756. 
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the constitutions. If the formula used in the renewal of the tem- 
porary vows is the same as that used in the first and the perpetual 
profession, and therefore mentions not only the superioress but also 
the Bishop or his delegate, the priest who celebrates the Mass at 
which the renewal is made should be given the Bishop’s delegation, 
if the Bishop does not wish to celebrate the Mass himself. 


RATIFICATION OF NONAGE MARRIAGE 


Does the marriage law of the State of Nevada invalidate the marriage of 
two unbaptized persons when they attempt to contract a marriage before 
reaching the age prescribed by that law and does it invalidate the marriage 
in the same sense that the diriment impediments invalidate a marriage? Is 
such a marriage convalidated: (a) if they cohabit for a while but not up to the 
time that they reach the legal age? (b) If they cohabit up to the time that 
they reach the legal age? (c) If they did not cohabit at all but returned to 
one another after having reached the legal age? 

AETATULA 


In Nevada there is a difference in civil effects between a void 
marriage, which results, e. g., from the existence of a prior marriage, 
and a voidable marriage, which results from the impediment of 
nonage, i. e., the lack of the age of eighteen years in the case of ‘a 
man or of sixteen in the case of a woman. The voidable marriage 
needs a positive act of repudiation while the void marriage does not. 
In the case of the impediment of nonage, the repudiation can be 
effected by private authority, i. e., by the parties, but not until the 
minimum ‘age has been reached by the adverse spouse. When that 
age is reached the marriage can be sanated by mere cohabitation, 
i. e., without explicit renewal of consent. 

Cohabitation of the parties prior to the attainment of the mini- 
mum age does not sanate the marriage, even though it extend up to 
a moment before that age is attained. Cohabitation after the 
minimum age is attained sanates the marriage whether the parties 
cohabited prior to the attainment of that age or not. This co- 
habitation effects a real sanation, because the marriage, though 
called voidable, is really not valid prior to sanation. 

Private repudiation after the attainment of the minimum age 
raises many difficulties of fact. If the intervention of public judicial 
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decision is found, the repudiation thus established would seem to 
put an end to all possibility of sanation through cohabitation. In 
any event the marriage is invalid even without such repudiation up 
to the time of sanation by cohabitation after the minimum age is 
attained. 

It is assumed, of course, that neither party involved in the case is 
baptized either at the time of the giving of consent or at the time of 
attempted sanation through cohabitation after the attainment of 
the minimum age. 


MERIT AS REASON FOR DISPENSATION 


John, Catholic, marries Bertha, unbaptized, after a dispensation from the 
impediment of disparity of worship was obtained. The reason alleged for the 
granting of the dispensation is “ excellentia meritorum.” Now John is just an 
ordinary good Catholic. He has never performed any extraordinary service 
for the Church in the matter of liberality or defense of the faith. He now 
wishes to attack the validity of his marriage on the ground that the dispen- 
sation was invalid because the alleged reason was untrue or at least insuffi- 
cient. Can he do so? 


EXACTOR 


Because of the favor given to the validity of marriage by canon 
1014, it would be extremely difficult to establish the invalidity of a 
marriage owing to the invalidity of a dispensation. This is particu- 
larly true since canon 84, § 2, provides that a dispensation is valid 
if granted in doubt as to the sufficiency of the reason; and authors 
extend this even to cases in which the doubt concerned the existence 
of the reason. To prove the dispensation invalid, therefore, it 
would be necessary to establish that the grantor knew either that no 
reason existed or that the reason was insufficient. 

Before the fact, of course, one should not grant a dispensation 
from the impediment of disparity of cult on the ground of the merit 
of the petitioner. Authors hold that this reason is not sufficient for 
a dispensation in this case. This is true even though exceptional 
merit actually is found in the petitioner, which does not seem 
verified in the present case. 
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MUTUAL CLAIM TO THE PAULINE PRIVILEGE 


John and Mary, both unbaptized, contract a civil marriage. A divorce 
follows. John marries three more times, his fourth wife, with whom he is 
now living, being a Catholic. He is taking instructions to become a Catholic 
and wishes to make use of the Pauline Privilege in order to validate his 
present marriage. 

In questioning Mary to determine whether a Pauline Privilege was possible, 
it was found that she was also married again. She had contracted a second 
marriage to a Catholic and they were taking steps to have their marriage 
validated by means of the Pauline Privilege. 

Thus we have both unbaptized parties trying to make use of the Pauline 
Privilege simultaneously. Of course, this would be impossible because the 
interpellations could not be filled out as required. 

Because of the unusual circumstances of this case, I am wondering whether 
anything can be done. 

STEREOTYPA 


The problem here arises from the fact that two unbaptized per- 
sons previously married to each other wish to invoke the Pauline 
Privilege in order that they may contract marriage with two 
Catholics. 

By the attempted marriages, each of the unbaptized parties has 
given the other reason for departure, but as this reason has been 
given prior to the baptism of the party giving it, it does not inter- 
fere with the use of the Privilege. 

Though the Sacred Congregation for the Propagation of the Faith 
gave a reply in 1841, in a case in which the first of the two inter- 
pellations was not asked, that the parties were not to be disquieted, 
there is no doubt that in the absence of a dispensation from the 
Holy Office both of the interpellations must be made. 

In a case in which the unbeliever answers the first of the inter- 
pellations affirmatively, indicating his readiness to be baptized, but 
replies negatively to the second of the interpellations, the Christian 
would be permitted, in the ordinary case, to use the Pauline 
Privilege, prior to the baptism of the other party, if the Christian 
has given no reason for the other’s attitude since the former’s 
baptism. 

However, in this case, one is not confronted with a convert 
Christian who is entirely without blame. When the unbeliever says 
that he will not be reconciled with his unbelieving wife, he knows 
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at the same time that she will not be reconciled with him. If one 
of the parties could be brought to express a sincere willingness for a 
reconciliation and a sincere resolution to avoid adultery, he could be 
baptized and the interpellations could then be addressed to the un- 
baptized party. Until one of the parties can be brought to this 
frame of mind, there can be no question of baptism. The reception 
of baptism, then, should be sufficient warrant to the unbaptized 
party that his spouse has been brought to the Christian point of 
view with regard to reconciliation and to take from him his cause 
of complaint. The chief problem in the case in issue is, therefore, 
to obtain from one or other of the parties an expression of the 
Christian attitude to his marriage. 

It is assumed, of course, that declarations of nullity of the inter- 
mediate marriages of the man will be issued on the basis of suffi- 
cient proof. 


ILLEGITIMACY AS AFFECTING FORM OF MARRIAGE 


An illegitimate child, never legitimated by the subsequent marriage of its 
parents, attempted marriage before a civil magistrate on April 10, 1921. The 
child’s mother was a Catholic and he was baptized a Catholic; but his 
natural father was a non-Catholic. Can he obtain a declaration of the nullity 
of his marriage or was he exempt from the observance of the form under 
canon 1099, §2? His partner in the marriage was not bound by the Catholic 
form. 


RuNCcINA 


As to the obligation of an illegitimate child to observe the form 
of marriage as prescribed by canon 1099, § 2, note well that if one of 
the parents is not a Catholic, the child is not bound by the form. 
The question of the subsequent legitimation of the child is, there- 
fore, thus solved in advance. 

The reason for this conclusion is that the law makes no distine- 
tion between legitimate and illegitimate children. Moreover, there 
was no such distinction made in pre-Code legislation and juris- 
prudence in relation to similar cases. 


1 Cf. Payen, De Matrimonio in Missionibus ac Potissimum in Sinis Tractatus 
Practicus et Casus (3 vols. Zi-ka-wei: Typographia T’ou-sé-wé, 1928-1929) 
II, n, 2274. 
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It is not valid to object that canon 90, §1, provides that the 
place of origin of an illegitimate child is the place of domicile or 
quasi-domicile of the mother. For this provision merely determines 
that the juridical status of the father’s domicile or quasi-domicile 
will have no effect on the determination of the place of origin of his 
illegitimate child; it does not reach other juridical effects of the 
father’s parenthood. 

Consequently, even if the mother of the illegitimate child be a 
Catholic and the father a non-Catholic, the child is exempted from 
the form under the terms of canon 1099, § 2. 


DEDICATION OF CHURCH TO HOLY SOULS 


Is it correct to dedicate a church to the Holy Souls without a dispensation 
from the Holy See? Our church was so dedicated at a donor’s request. Since 
it is dedicated to the Holy Souls, when should the titular feast be celebrated? 

RIMA 


To dedicate a church to the Holy Souls, an indult of the Holy 
See is required! Indeed, Coronata in his work De Locis et Tem- 
poribus Sacris * seems to indicate that such an indult might not be 
granted. Moreover, the authors do not indicate whether the annual 
celebration of the patronal feast is possible or not, should the 
church be dedicated to the Holy Souls; or what ritual observance 
should accompany it. In the given situation, since it is stated that 
a donor requested the dedication of the church to the Holy Souls, 
the donor should be approached, if living, with a view to obtain- 
ing his consent to a change in the patron, if the Sacred Congre- 
gation requires it. In any event, the Sacred Congregation of 
Rites should be informed of the situation and a statement should 
be made that its decision is humbly sought. The letter would do 
well to ask for instructions as to the observance of the patronal 
feast, should the Sacred Congregation see fit to permit a continuance 
of the use of the title. 


1Cf. Coronata, Institutiones, II, n. 739. 
2 (Augustae Taurinorum: Marietti, 1922), n. 24. 
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BAPTIZING THE UNCONSCIOUS 


What can or should a priest do for persons who have been seriously injured 
in an accident and are unconscious when they reach a Catholic hospital, if he 


cannot determine whether they are Catholics or not? 
LAGUNCULA 


Regarding the conditional baptism of the unconscious, canon 752, 
§ 3, states that they may be baptized conditionally if they have 
given some probable sign that they wished to be baptized. Ver- 
meersch stands out against the more common opinion by declaring 
that they may be baptized, even though they may have resisted 
conversion during life, inasmuch as it is probable that God gives 
them illuminating grace in their hour of need.t_ Indeed, he states 
that in large cities in which many Christians are not baptized, an 
unconscious person who is unknown to the ministering priest may be 
baptized conditionally before the absolution is given. The author- 
ity of Vermeersch is sufficient to justify following his view in 
practice. Note, however, that if the person is not unconscious, be- 
fore baptism he must be instructed in the principal mysteries of the 
Faith, the knowledge of which is necessary for salvation, and that 
he must promise to live in accordance with the Christian Faith, 
while showing at the same time that he assents to its doctrines.” 
Moreover, outside the danger of death, a full course of instruction 
must be given him.® 


SILVER WINDFALL 


Upon arriving to take charge of the parish, I thoroughly renovated the 
house. In the attic I found a complete silver service, including about eighty 
pieces. I had a jeweler in to appraise it, and he assures me that it is genuine 
silver and that it is worth about five thousand dollars. Its additional value 
as an antique would double that figure. 

The case in which it was contained was buried behind a number of packing 
cases, an old gas stove, and several odd bits of furniture. I have reason to 
believe that it goes back to the days when the parish originated at the time 
of the Mexican War. 


1 Theologiae Moralis Principia, III, n. 248; Epitome Turis Canonici, II (5. ed., 
1934), n. 35. 

2 Cf. canon 752, § 2. 

3 Cf. canon 752, § 1. 
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I do not know to whom the silver belongs, whether to the church or to the 
heirs of some previous pastor, or whether it may be considered bona vacantia, 
It would notably reduce the debt on the parish, which is finding difficultly 
raising its interest, if I could sell this silver and pay the purchase price on the 


debt. 
EXXPLORATOR 


Before reaching any decision as to whether this silver service is 
abandoned property the pastor should make a serious attempt to 
locate the owner. Clues may be found perhaps in or on some of the 
pieces of the service, from the case in which it was stored, or from 
the location of that case in reference to other lots of goods. If the 
owner cannot be determined from any available clue, it seems that 
the silver service might be considered as “ treasure ” rather than as 
“bona vacantia”, since the latter terminology is appropriately 
applied to property left by a decedent without a will and without an 
heir. 

The general law of the Church makes no provision for “ treasure ” 
found on property belonging to the Church. Vermeersch-Creusen 
believe that canon 1529 can be analogously applied in view of canon 
20.1 In virtue of canon 1529 the provisions of secular law are 
canonized in relation to contracts.2, According to that principle, in 
the United States, goods thus found would belong to the State, as in 
England, they belonged to the Crown, subject to whatever provisions 
the State might make in regard to their distribution. This pro- 
vision the State may make, of course, by general statute. The right 
of the Crown is not often enforced and the law has been held to be a 
penal law. In the absence of State statute, and it seems that there 
are few States which assert by statute a right to treasure trove, the 
property can be kept in good conscience by the finder, since there is 
sufficient probability in the opinion of moralists that even if the 
treasure is found on the property of another person, it belongs to the 
finder, unless, of course, the contract by which the owner bought 
the property contemplated the acquisition of such hidden treasure.’ 


1 Epitome Turis Canonici, I (5. ed., 1933), n. 128. 


2Can. 1529. Quae ius civile in territorio statuit de contractibus tam in 
genere, quam in specie, sive nominatis sive innominatis, et de solutionibus, 
eadem iure canonico in materia ecclesiastica iisdem cum effectibus serventur, 
nisi iuri divino contraria sint aut alio iure canonico caveatur. 


3 Cf. Sabetti-Barrett, Compendium Theologiae Moralis (27. ed., New York, 
1919), n. 371. ; 
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One may well question, however, the applicability of canon 1529 
to the finding of treasure. The relation of the latter to contracts is 
assuredly far-fetched. 

On the contrary, it seems justifiable to suppose that the Church 
should have first claim to property found in a parish rectory. It is 
of precisely articles such as this silver service that canon 1299 
speaks, requiring in §3 that an inventory be made of those pur- 
chased with the funds of the cleric. This requirement is made ap- 
plicable to the incumbents of benefices by canon 1300. And it 
states definitely that in the absence of such an inventory, the 
articles will be presumed to have been purchased with the funds of 
the Church. This conclusion is strengthened by the presumption 
stated in canon 1536, § 1, to the effect that it must be presumed that 
what is given to rectors of churches is given to the churches and not 
to the rectors unless the contrary is proved. This presumption ap- 
pears stated also in n. 276 of the III Plenary Council of Baltimore. 

The appraisal of the silver service should be made in writing, 
according to canon 1530, § 1, 1°. There seems sufficient reason, in 
the given case, for its sale. If this silver service, because of the 
value of its material and because it is an antique, is to be considered 
a precious object, then the permission of the Holy See is needed, not- 
withstanding the fact that the local Ordinary may permit in virtue 
of canon 1532, § 3, the alienation of property whose value in gold is 
thirty thousand lire ($6,000.00) and by his quinquennial faculties 
of property whose value in gold is $10,000.00 (in case it is not 
possible to reach the Holy See in time). One might be inclined to 
doubt whether this service should be called a precious object con- 
sidering the negligence with which it has apparently been treated in 
the past. On the contrary, however, negligence does not change the 
character of the object. And the Sacred Congregation of the 
Council in solving a case in 1919 set down one thousand lire 
($200.00) as the norm for determining whether an object is precious 
or not.* 


#13 iul. 1919—AAS, XI (1919), 416; Bouscaren, The Canon Law Digest, I, 
728. At the devaluated rate of the dollar, $200.00 is the equivalent of $338.00; 
$6,000.00, of $10,159.00; $10,000.00, of $16,932.00. 
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SIMONY AFFECTING SERMONS 


I have just discovered that my services as a preacher during Lent have been 
won in a bet. I am preaching at St. Mary’s Church. It seems that one of 
the church committeemen, knowing that I had been preaching at some of the 
more important out-of-town cathedrals, made some slighting remark to the 
pastor of St. Mary’s, who defended me and wagered that I would give a 
Lenten course for him. I, of course, accepted the invitation, not knowing of 
the bet. I understand that the pastor won a hundred dollars on the bet. I 
have nothing but the kindest attitude toward the pastor who rose to my, 
defense. But I have misgivings as to the aspect of simony which may be 
involved in the transaction. On the other hand, the dates of sermons have 
already been publicized. May I be advised as to what my procedure should be? 

NUMERATUS 


A prudent confessor should have something to say to the pastor 
involved in this case with regard to the scandal he more than prob- 
ably gave at least to the church committeeman by his frivolous 
manner of acting in regard to such a sacred matter as a series of 
Lenten sermons. 

In regard to the delict of simony as involved in his conduct, the 
following considerations are appropriate. In a sermon the temporal 
element involved in the actual preaching, the labor and the fatigue, 
is inseparable from the spiritual element, inasmuch as it is essen- 
tially and intrinsically connected with it, and for this no remunera- 
tion can be taken. However, there is much labor and fatigue also 
extrinsically and accidentally connected with the preaching of a 
sermon: the research, the writing of the sermon, the inconvenience 
of preaching at a certain time and place. While it is not forbidden 
by divine law to receive remuneration for this temporal element, 
either antecedently or concomitantly but extrinsically and acciden- 
tally, connected. with a sermon, ecclesiastical law might forbid it to 
prevent irreverence to sacred things. Actually, however, in regard 
to remuneration for the incidental burdens connected with preaching, 
there exists no such prohibition of ecclesiastical law. 

It was clearly the acceptance of the inconvenience of preaching in, 
a given place that was the issue involved in the present case. In 
itself, the object of the wager was as temporal as if one had said to 
another “I wager you a hundred dollars I will come on time”. 
Even if the preacher himself had agreed to surrender the remunera- 
tion for the incidental labor connected with preaching if he lost a 
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wager with ‘another who agreed, on his part, to sacrifice one hundred 
dollars should he be the loser, even then both parties would be 
staking temporal values against each other. Surely, the danger of 
irreverence in this case would be very great, and if such wagers 
came to be an abuse, one could expect a prohibition of the ecclesias- 
tical law. If such a prohibition were enacted, then the delict of 
simony arising from ecclesiastical law would be involved. For there 
would be a pact involving a forbidden exchange of temporal 
property for other temporal property connected with a spiritual 
thing. 

But in this case the preacher is not involved as a party to the 
wager. His acceptance is made the event on which the deter- 
mination of the wager depends, but it is not part of the wager. 
There is no pact involving an exchange of anything for the preach- 
ing. There would be no simony in a wager of this kind even if it 
affected the sermon itself, as if, v. g. two bystanders at a field Mass 
might wager as to how long the sermon would be or how often the 
preacher in coming to his conclusion would use the phrase “ Let us ”. 
In these cases the sermon stands outside the pact and does not 
cause the pact to be simoniacal merely because the outcome of the 
pact is dependent on it. 


TOUPEE AT MASS 


I have been wearing a toupee for the last five years, commencing when I 
arrived in this parish. It would be a hardship if I were obliged to appear in 
public without it now. I have just learnt through conversation with a group 
of fellow priests that I should not wear the toupee in the celebration of the 
Holy Sacrifice. If there is any way in which this may be permitted, I should 
appreciate the necessary permission. 


Catyus 


Canon 811, § 2, forbids a priest to wear a zucchetto in celebrating 
Mass, unless he has obtained an Apostolic indult permitting it. 
Though it seems not justified to argue from this canon that a 
zucchetto and a wig are the same thing, nevertheless a strong argu- 
ment, if not an irrefutable one, arises from the fact that Apostolic 
Nuncios and Delegates have faculties to grant permission for a 
priest to wear a wig during the celebration of Mass. Vermeersch- 
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Creusen ! advise seeking this permission, though they argue that a 
wig used to cover a bald head is not open to the same objections as 
a wig of the kind forbidden by Innocent XII (1691-1700), the pur- 
pose of which was vain and vulgar display. Indeed, they intimate 
that the use of a wig as worn today is not too much unlike that use 
of false hair intermixed with natural hair which Benedict XIV re- 
garded as permissible.” 

The priest in the given case should apply to the Apostolic Dele- 
gate for permission to wear the toupee during the celebration of 
Mass. Pending the granting of the permission and until it is 
refused, it seems that he may be excused from embarrassing him- 
self through saying Mass without it. 


FALSE TEETH AT MASS 


A question has arisen as to my wearing of false teeth in the celebration of 
Mass. I might be able to leave the teeth out on week days, but on Sundays 
when I preach it would be an impossibility. Can I obtain permission to wear 
them every day if possible, but especially on Sunday? I speak of course not 
of a bridge but of an upper plate. 

GINGIVA 


The lack of natural teeth is not considered by canonists as in- 
volving an irreguarity arising from bodily defect under canon 984, 
2°. Nowhere else in the Code does one find any explicit prohi- 
bition against the wearing of false teeth in the celebration of Mass 
and the authors do not infer any implicit prohibition from any ex- 
plicit provision of the law. 

The priest involved in this case may be disturbed by the fact 
that the Sacred Species came into contact with an object that is not 
blessed or consecrated. But this involves no inherent violation of 
the divine law. The consecration of chalices and the blessing of 
ciboria are required by ecclesiastical law. Indeed, pastoral practice 
seems to justify the administration of Holy Viaticum to a patient 
whose mouth is exceptionally dry by moistening the Sacred Host 
with water and even of placing It on a spoon. 


1 Epitome Turis Canonici, I, n. 83. 
2Cf. De Synodo Dioecesana, lib. XI, c. 9, n. 5. 
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TUBERCULOSIS IMPEDING MARRIAGE 


Frederick and Genevieve came from the county building here where they 
were married by a Justice of the Peace. They want to validate the marriage, 
though both of them belong to the same parish in an adjoining State. They 
have no letters of any kind. They allege that the banns were called in their 
parish but that a license was refused them because the woman is suffering 
from tuberculosis in an advanced stage. They do not have their baptismal 


certificates, 

Tuberculosis is not a cause for refusing a license in this State. Indeed they 
obtained a license before they were married by a Justice of the Peace. Is 
there not a possibility that if the marriage were validated in this State it 
would be regarded as invalid in the State from which the parties came? 

PEREGRINOPHILE 


The general principle affecting the recognition of the validity of 
marriages before the secular law in the United States is this, a 
marriage that is valid according to the law of the State in which it 
is contracted is regarded as valid in the other States, but, on the 
contrary, if it is not valid in the State in which it is contracted, it 
is not recognized as valid anywhere, even in States in which it would 
have been valid had it been contracted there. However, a State 
will not recognize a marriage of its citizens though valid according 
to the laws of the State to which the parties traveled to contract it 
if, according to the laws of the former, it is polygamous or incestu- 
ous, or if it is contrary to the policy of the State.? 

Moreover in Illinois, Louisiana, Massachusetts, Vermont and 
Wisconsin,? the Uniform Marriage Evasion Act governs. Similar 
legislation has been enacted in Delaware, Georgia, Indiana, Virginia, 
and the District of Columbia. In virtue of this legislation the 
matrimonial law of the State of domicile follows the parties who 
go out of the State to evade it and renders their marriage invalid, 
if the law of the State of their domicile is invalidating. Indeed, the 
Uniform Marriage Evasion Act applies the same principle to parties 
who come into the State to evade the law of their own State, ice., it 
provides that the law of their own State follows them into the State 
into which they travel and in which the Uniform Marriage Evasion 


138 Corpus Juris, 1276-1278; Alford, Ius Matrimoniale Comparatum (Romae: 
Anonima Libraria Cattolica Italiana, 1938), n. 401. 

2 Alford, op. cit., n. 402. 

3 Cf. Alford, op. cit., n. 403. 
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Act is in effect. However, other States are not bound by this legis- 
lation and they hold the marriage to be valid in spite of the fact 
that the parties left the State of their domicile to contract it. 

It is not likely that tuberculosis constitutes an invalidating ob- 
stacle to marriage in the State from which the parties came, since 
even the States that have prohibited marriage on that ground in the 
past have not made the prohibition an invalidating one.4 

It seems clear that the State cannot impose even such a pro- 
hibition on the baptized, for such a prohibition is not a mere re- 
enactment of a restriction of the natural law. Even with regard to 
the unbaptized the State seems to exceed its authority in making 
an absolute impediment of this kind without sufficient reason 
arising out of the extreme need of the public at large.® 

As to the validation of the marriage, the pastor should send the 
parties back to their home parish. Their own pastor will not be 
subject, if he assists at the validation of their marriage, to any 
penalties incurred for assisting at marriages without a license. In 
our hypothesis, the State of the domicile of the parties does not 
invalidate the marriage of a person suffering from tuberculosis. 
Consequently, even though the laws of the State of their domicile 
should follow them into another State, their marriage would be 
valid. As a consequence, their own pastor in assisting at their 
marriage would be assisting at a marriage already validly con- 
tracted before the secular law. 


A COSTLY LANDSLIDE 


Excavations carried on in a lot next to the parish house so weakened the 
supporting ground that it slid into the excavation and the parish house has 
sunk a foot, resulting in the cracking of plaster and a crack running through 
the exterior brick work the full length of the fall. 

I am told now that it was my responsibility to see that the ground was 
buttressed to prevent this sliding inasmuch as the adjacent soil, while obliged 
to support the ground on the parish property, was not obliged to support the 
house. 


4 Marriage is prohibited in North Carolina, North Dakota, and Washington, 
to persons suffering from tuberculosis; in Delaware, a marriage is voidable if 
one party did not know that the other suffered from a communicable disease ; 
ef. Alford, op. cit., pp. 151-153. 


5 Cf. Tus Jurist, VI (1946), 480-484. 
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_ Tt seems that I shall be unable to recover damages for the injury done to 
the property. I am therefore requesting permission to spend the sum of five 
thousand dollars necessary to raise the house and otherwise repair the damage 


caused. ; 
I am wondering if my ignorance in this matter constituted sufficiently gross 


negligence to make me personally liable to the parish for the damages. 
LapPsus 


The following explanation of the right of lateral support is given 
as relevant. This right exists independently of grant or pre- 
scription, and is also an absolute right; so that, if his neighbor ex- 
cavates the adjoining land, and in consequence A’s land falls, he 
may have an action, although A’s excavation was not carelessly or 
unskillfully performed. This natural right does not extend to any 
buildings A may place upon his land; and therefore, if A builds his 
house upon the verge of his own land, he does not thereby acquire 
the right to have it derive its support from the land adjoining it. 
Disregarding the building, the adjacent owner may excavate his 
own land for such purposes as he sees fit, provided he does not 
dig carelessly or recklessly; and if, in so doing, the adjacent earth 
gives way, and the house falls by reason of the additional weight 
thereby placed upon the natural soil, the owner of the house is 
without remedy. It was his own folly to place it there.t 

But in any event the adjacent owner is required to give sufficient 
notice of his intention to excavate, so as to enable the owner of the 
building to take measures to shore it up. Failure to give such 
notice would amount to negligence. 

The case as stated does not indicate whether such notice was 
given the pastor. If it was not, it seems that he may have a case 
for compensation and he should consult an attorney with a view to 
obtaining it. 

The case seems to imply that such notice was not given. If it 
was given, the pastor is less excusable, for he should have been put 
on notice by the concern of the adjacent owner. Even then, how- 
ever, he should not be held, prior to a judicial sentence, to the obli- 
gation of assuming the burden of restitution. 


1Cf. 2 Corpus Juris Secundum, 8-17. 
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UNDESIRED PROPERTY IMPROVEMENT 


The city has been improving and grading the property adjoining my parish 
plant. It has assessed the parish property $15,000.00 for improvement to the 
property. I have made a serious effort to have this amount reduced; at first, 
I attempted to have it completely abated. But the authorities say that it is 
already a bargain. 

I shall be obliged to borrow the whole of this amount to make the payment. 
Possibly I need no permission for this loan, since I did not incur the expense. 
Rather it was forced upon me. It is hardly alienation any more than the 
destruction of my property by fire would be. 

Muotctvus 


Special assessments are not taxes but are payments for benefits 
received. Of course, the benefits may not be wanted and to the 
extent that the State requires church property to accept these bene- 
fits against the will of its administrators, it is usurping an authority 
it does not enjoy. On the other hand, the State (or a city) would 
be greatly handicapped if its projects aimed at promoting the public 
welfare were blocked by the opposition of Church authorities. One 
solution might be for the State to make the improvement without 
charge. In the United States, this solution would not be the usual 
one. The problem obviously falls within the area of those which 
are of concern to both State and Church and on which mutual agree- 
ment is desirable. 

On the basis of value received, and on that basis alone, the 
Church actually loses nothing if the assessment is a fair one. There- 
fore, if the parish actually had the amount of the assessment in its 
treasury, though the permission of the local Ordinary would be 
needed inasmuch as an act of extraordinary administration is in- 
volved, this permission would suffice. But in the given case, the 
parish must borrow $15,000.00. Under canons 1532 and 1538 the 
permission of the Holy See would be needed to borrow this amount, 
even for this purpose, as it would be needed also if the city were to 
confiscate a portion of the parish property of equal amount. How- 
ever, the quinquennial faculties of the local Ordinary in this 
country allow him to give permission for borrowing this amount, 
if there is insufficient time to seek the permission of the Holy See. 
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REJECTED GIFT 


One of my parishioners offered to install in the parish church a new kind of 
organ that does not require an extensive system of pipes and yet yields the 
same fullness of tone as a pipe organ. I am describing it now as I have found 
out about its nature after refusing it. In offering it, my parishioner gave me 
only its name and I thought it was the electric organ forbidden for use in 


the diocese. 
After discovering my mistake, I went to the man who made the offer. He 


said he was very sorry that I made the mistake but that he had meanwhile 
devoted the money to other purposes. I am wondering whether I am held to 
make restitution to the parish for failure in this matter. I do not think I 


have incurred the censures for alienation in canon 2347. 
4 ATONUS 


The question involved in this case is whether the organ which was 
offered to the parish became at the moment it was offered ecclesias- 
tical property. If it did become ecclesiastical property, then if its 
value was less than $10,159.00 (i.e. 30,000 lire at the devaluated rate 
of the dollar), the pastor would be obliged to make restitution of 
twice its value. If its value was in excess of the amount just stated, 
he would incur an unreserved excommunication. But these penal- 
ties would not follow if there were any extenuating circumstance, 
as there quite obviously appears to have been in the given case. 
Indeed, since one may well question whether a grave sin was com- 
mitted, it seems probable that no delict was committed and that 
consequently no penalty would be incurred in any event.! 

In regard to legacies, the Sacred Congregation of the Council has 
held that they may not be rejected without a just cause? In ad- 
mitting the possibility of a just cause for rejection, it seems that the 
Sacred Congregation was admitting that a legacy is not ecclesiasti- 
cal property until it is accepted. That acceptance is necessary is 
the opinion of Schmalzgrueber.2 It seems only reasonable that the 
Church, or any other donee, should not be compelled to take title 
to property that might prove a burden rather than a benefit. For 
a more compelling reason, in any gift inter vivos, the assent of the 


1Cf. cann. 2347, 2229; Coronata, Institutiones, IV, n. 1652. 


2S.C.C., in Causa Rhegien., 11 mart. 1843, § Nullo—Pallottini, Collectio Con- 
clusionum et Resolutionum, XI, 509; S.C.C., in Causa Romana, 21 febr. 1818, 
§ Haec—Pallottini, loc. cit. 


3 Ius Ecclesiasticum Universum (12 vols, Romae, 1844), III, I, 13, 13-20. 
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recipient is obviously essential to the completion of the pact. But 
the acceptance or the rejection of a gift of such importance as an 
organ is undoubtedly an act of extraordinary administration, and 
the pastor should have consulted the local Ordinary before proceed- 
ing to act. Indeed, canon 1536, § 2, specifically applies the prin- 
ciple of canon 1527 to a donation, and requires the consent of the 
local Ordinary for its rejection. And in §3, the same canon pro- 
vides for an action for the recovery of the loss sustained through an 
unlawful rejection. Had the pastor consulted the local Ordinary, 
he would not have made the egregious blunder he did. His failure 
to do so, subjects him to a suit in the ecclesiastical court, even 
though his guilt in conscience might be very slight. 


EARMARKED FUND 


I wish to withdraw my reserve fund from the bank to pay for the building 
of my school. Naturally I shall withdraw it in installments as the contractors’ 
bills are presented. The whole sum amounts to $150,000.00. 

. If possible, I would prefer that this matter be discussed with the consultors 
at a meeting at which my brother is not present. He is bitterly opposed to 
anything I do, and would surely vote negatively. 

DetraAHPNS 


Though the sum of $150,000.00 mentioned in the case seems to be 
an invested fund, i.e. invested in a savings account, it is rather 
apparent that it was not capitalized as an endowment fund to 
establish a source of stable income for the parish. Had it been so 
stabilized, the expenditure of it would be impossible without the 
permission of the Holy See, since alienation of stable capital would 
be involved. 

However, since it is reasonable to suppose that the pastor 
deposited this money as it was collected with the intention of using 
it for his new building, its character has not been changed merely 
because in the meantime it has been drawing interest. 

Since alienation is not involved, the local Ordinary’s permission 
suffices. Indeed, it might well be that the permission has already 
been implicitly given in the permission for the building of the 
school, since it is more than probable that the local Ordinary would 
want to know with what resources the cost of building the school 
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was to be defrayed. Since the building of a school is obviously an 
act of extraordinary administration, the permission of the local 
Ordinary is required for it under canon 1527. Indeed, this per- 
mission for this specific purpose is demanded by n. 279 of the III 
Plenary Council of Baltimore. 

In granting this permission the local Ordinary should consult the 
diocesan board of administration.! It is not strictly required that 
the local Ordinary should hear the diocesan consultors before 
granting the permission for extraordinary administration, but if he 
should choose to do so, he should not exclude the brother of the 
pastor in question. He is not bound to accept, in this matter, the 
view of the consultors. One might think it worthwhile, under the 
circumstances, to learn the view of the consultor whose exclusion 
seems desirable to the pastor involved. 


REDUCTION OF RECTORY VALUATION 


An agent has approached me with the purpose of reducing the assessed valu- 
ation of the rectory. His fee will be twenty-five dollars retainer, to be re- 
funded if the reduction is not obtained. In addition he shall receive the total 
amount of reduction for one year, payable in three installments over a three 
year period. 

As church property should not be taxed at all, and as payment of taxes is 
warranted only to the State or municipal authority, I am wondering whether 
it would be just to pay the fee which this man asks. 


VECTIGAL 


While it is true that Church property should be exempt from 
taxation by the State, no one ever held that an ecclesiastical ad- 
ministrator was guilty of malfeasance in paying taxes from which 
his superiors were unable to procure the exemption of the property 
subject to his administration. Of course, if the fault were his, the 
story would be otherwise. For instance, if he failed to claim ex- 
emption when his claim was required as a formality prior to the 
granting of the exemption. Even his ignorance of the favor of the 
secular law would seem to be attributable to his negligence. 


Tn this case, an agent seeks to obtain a reduction in the assessed 
valuation of the property taxed. At first glance, one would say that 


1Can. 1520, §3. Loci Ordinarius in administrativis actibus maioris momenti 
Consilium administrationis audire ne praetermittat; . . . 
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the administrator would be bound to take advantage of this service 
as a phase of ordinary administration. This service would look 
not unlike that of a detective seeking lost property. But because 
of the remuneration which the agent is to claim, because of the 
manner in which that remuneration is to be computed, and because 
of the possible political considerations involved, to employ him 
would rather clearly mean an act of extraordinary administration. 
For that reason, the permission of the local Ordinary must be ob- 
tained. Whether the local Ordinary will grant the permission will 
depend on his weighing the proposed gain with the possible loss in- 
cident to the more or less suspect method of obtaining an objective 
that in itself is merely a partial assertion of the Church’s right. If 
it is clear that the secular authorities recognize the services of this 
agent as entirely legitimate, there seems no good reason why they 
should not be employed. 


COLLECTION FOR DIOCESAN PAPER 


Our Christmas collection is to be devoted entirely to the diocesan paper, 
with only a deduction of the usual amount contributed on Sundays through- 
out the year. It has been the custom in this parish to include two envelopes 
for the Christmas collections in the packet which the parishioners receive at 
the beginning of each year: one for the parish, and one for the diocesan paper. 
The needs of the diocesan paper are duly stressed and no emphasis is placed 
on the needs of the parish. 

Yet in addition to an unusually large collection for the paper, the total in 
the envelopes for the parish is about one-half larger than the usual Sunday 
collection. 

What must I do, discontinue enclosing the parish envelopes? If I do this, 
I will not get any more in the collection for the paper and will then be en- 
titled to subtract from that amount the usual Sunday total. On the other 
hand, it seems to be the will of the parishioners that the parish be given the 
amount in the parish envelopes. 

DvuoFrLex 


If the parishioners are told that the Christmas collection is to be 
devoted to the diocesan paper, then nothing should be deducted 
from the amount contributed in that collection, not even for the 
benefit of the parish. If the parishioners are told that the collection 
is for the benefit of the parish, or if they have a right to assume that 
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it is, then to take anything from it for the diocesan paper amounts 
to a tax upon the parish. Surely in many cases this tax would be 
exorbitant under the plan stated in the case. It might even amount 
to four or five times the amount the deduction of which is allowed 
the pastor for the benefit of the parish. In that event, the tax 
would be eight or ten per cent of the annual ordinary income of the 
parish. But even if the amount of the tax would not amount to 
more than two per cent (i.e. if the Christmas collection is just about 
double the ordinary Sunday collection), it is questionable whether 
a yearly tax of this kind can be called an extraordinary tax, as 
permitted in canon 1505.1 What happens yearly can hardly be 
called extraordinary. 

The local Ordinary can, of course, order that only one collection 
be taken up on Christmas and that the people shall be informed 
that the whole collection will be given to the diocesan paper. In 
that case, of course, there shall be no deductions for the benefit of 
the parish, because the intention of the donors was to give their 
donation to the diocesan paper. The local Ordinary can also re- 
quire that a collection for the diocesan paper be taken up in addition 
to the usual parish collection. In that event, there shall be no 
deduction from the parish collection for the benefit of the diocesan 
paper. The one plan that seems excluded is the one which the 
pastor was expected to carry out. As a matter of fact, he took up 
two collections. Whatever may be said of his disobedience and of 
his responsibility for it to his superiors, it seems impossible now to 
defeat the intention of the donors by deducting from their contri- 
butions to the parish any percentage of it for the benefit of the 
diocesan paper. 


SALE OF VOTIVE OFFERING 


At the shrine of the Little Flower in my church we had a day of special 
offering on her Feast last October. Most of the offerings were envelopes con- 
taining money for the upkeep of the shrine. However in one of the envelopes 
there was a diamond ring. I took it to a jeweler here in town and he assures 
me it is genuine and worth three hundred dollars. 


1Can. 1505. Loci Ordinarius, praeter tributum pro Seminario, de quo in 
can. 1355, 1356, aut beneficialem pensionem de qua in can. 1429, potest, speciali- 
dioecesis necessitate impellente, omnibus beneficiariis, sive saecularibus sive 
religiosis, extraordinariam et moderatam exactionem imponere. 
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I have a suspicion as to the donor, a young woman whose fiancé was recently 
killed in an automobile accident. 

I am seeking permission to convert the ring into cash to be used for the 
shrine. I believe that the donor must have intended that I should do sO, 
inasmuch as it seems impossible to use the ring at the shrine in any other way. 

LaPipeus 


In 1922 the Sacred Congregation of the Council replied to several 
questions relating to votive offerings and stated that the permission 
of the Holy See is required for the alienation of all votive gifts, no 
matter what their value, even if the donor freely consents to their 
alienation, and that if a gift is offered at an altar or before a sacred 
image it is presumed to be a votive one unless a contrary intention 
on the part of the donor be proved from other sources.1 There is 
not sufficient evidence presented in the case as stated to indicate a 
contrary intention, though there is some suggestion of it. In view 
of this statement, the value of the ring is irrelevant, though at the 
devalued rate of the dollar, three hundred dollars would not suffice 
to make the ring a precious object according to the computation of 
the Sacred Congregation of the Council in 1919. Then the value of 
one thousand lire was said to make an object precious.” 

Before writing to the Sacred Congregation for permission to sell 
this ring, one should obtain a written appraisal in accordance with 
canon 1530, § 1, 1°. 


NEWSPAPER COMMENT ON THE III PLENARY 
. COUNCIL OF BALTIMORE * 


“Rum, Romanism, and Rebellion,” called by a Republican 
speaker the aim of the Democratic Party, was the distinctive epi- 
thet of the presidential campaign of 1884, the epithet that is said to 
have lost New York State and the campaign for James G. Blaine, a 
leader whose mother was a Catholic, with a relative, they say, a 


19.C.C., 14 ian. 1922—AAS, XIV (1922), 160; Bouscaren, The Canon Law 
Digest, I. 730. 

2$.C.C., 13 iul. 1919—AAS, XI (1919), 416; Bouscaren, The Canon Law 
Digest, I, 728. 

*The data presented herein were gathered through the research of Sister 
Mary Augustine Kwitchen, of the Sisters of St. Francis, whose Mother House 
and Novitiate are in Sylvania, Ohio. 
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nun. It was also the year in which was celebrated the III Plenary 
Council of Baltimore. The first solemn session was held on Sunday, 
November 9, the Sunday following election day, when Cleveland 
was probably already aware that he had been elected to serve his 
first term as President of the United States. 

Meetings preliminary to the convocation of the Council were held 
in Rome during November and December 1883. The Cardinal 
Prefect of the Sacred Congregation for the Propagation of the 
Faith presided at these meetings, at which all the Archbishops and 
Bishops of the United States were also present. According to 
Freeman’s Journal (Catholic paper of the Archdiocese of New York 
at that time) for January 5, 1884, cables were reported as coming 
from Rome to the secular press of the United States to the effect 
that in these meetings the bishops had discussed the possibilities of 
providing a unified.Catholic front in the forthcoming presidential 
election but had not determined whether the front was to be 
“ Fenian ” or “ Molly Maguire ”. 

This charge was answered by the New York Graphic of Decem- 
ber 10, 1884, when, after a favorable discussion of the work of the 
Council, it observed: 


The Graphic’s prediction, early in the campaign, that there was no such 
thing as a Catholic vote turned out to be true. Catholics were divided 
in their attachment to candidates and to parties just as other citizens 
were. The Catholic press showed itself equally divided in its preferences, 
and to the stupid slur of the Catholic name just at the close of the cam- 
paign [the statement that Cleveland’s election would mean “ Rum, Roman- 
ism, and Rebellion ”] many attribute a grave defection in the Republican 
party. 


A tempest in a teapot between the Catholic papers of Baltimore 
and New York scarred the month of January 1884. It had been 
rumored that the Apostolic Legate to the forthcoming Council was 
to be Most Rev. Aloysius Sepiacci, O.S.A., Titular Bishop of 
Callinicum. Indeed, an editorial in Freeman’s Journal of Decem- 
ber 8, 1883, somewhat emphatically declared that what had been a 
rumor had become a fact. Monsignor Sepiacci had been Provincial 
of the Augustinians in the United States and was, in fact, present as 
a Consultor at the meetings of the bishops in Rome. Though Free- 
man’s Journal did note that the presiding officers of the two previous 
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Councils were Americans, viz., the Archbishops of Baltimore Francis 
P. Kenrick (at the I Plenary Council) and Martin J. Spalding (at 
the II Plenary Council), it took occasion to censure the Baltimore 
Catholic Mirror for its forwardness in referring to the appointment 
of Monsignor Sepiacci as “ foreign interference”. It was even more 
critical of the Mirror for suggesting that in all logic Baltimore as 
the oldest See should have the honor of the appointment of Arch- 
bishop Gibbons as Apostolic Legate. Perhaps the controversy was 
not unaffected by the fact that the Ordinary of New York at the 
time was Cardinal McCloskey who celebrated the golden jubilee of 
his priesthood on January 12, 1884, though it was generally realized 
that participation in any further public ceremony would be too 
great a tax on his physical powers. 

Freeman’s Journal insisted that there was no primatial see in the 
United States and that the appointment of Archbishops Kenrick and 
Spalding to preside over the previous Plenary Councils required 
specific intervention of the Holy See in the respective cases. This 
insistence appeared in more than one editorial. As a matter of 
fact, at the first private congregation of the last Provincial Council 
of Baltimore (the Seventh, 1849); a resolution was unanimously 
passed asking the Holy See to confer on the Archbishop of Balti- 
more the honor of the primacy, with its respective rights ‘and 
privileges, over all the Sees in the United States. This resolution 
was appropriate at that point in the history of the Church in the 
United States because up till then there had been but one Province, 
but even at the time of that Council, the Archdiocese of Oregon City 
and the Archdiocese of St. Louis were in existence (created in 1846 
and 1847 respectively) and Archbishop Kenrick of St. Louis sat in 
the VII Provincial Council as one of the presiding prelates.t It was 
with the hope that Pius IX would confer this dignity on Baltimore 
that the prelates fixed upon the year 1850 for the I Plenary 
Council. The Holy See postponed the assembly until 1852, and in 
its letter approving the decrees of the VII Provincial Council, the 
Sacred Congregation for the Propagation of the Faith deferred 
action on the request that Baltimore be given the primacy. How- 
ever, among the documents published in the appendix to the II 
Plenary Council of Baltimore (1866), there is included a letter of 


1Guilday, A History of the Councils of Baltimore, 1791-1884 (New York: 
Macmillan, 1932), pp. 154, 155. 


98 THE JURIST ; 


Cardinal Barnabo, dated August 15, 1858, granting the “ preroga- 
tive of place” to the metropolitan see of Baltimore.” 

This grant was not overlooked by the Catholic Mirror which, 
perhaps unfortunately, referred to the Metropolitan Almanac as its 
authority. Freeman’s Journal replied that the Almanac from 1859 
to 1868 was a mosaic of blunders.® 

The Apostolic Letter which named Baltimore as the place for the 
holding of the III Plenary Council and appointed Archbishop 
Gibbons as Apostolic Legate was dated January 1, 1884, but 
Freeman’s Journal did not show itself aware of this until the issue 
of January 19, 1884, after the return from Rome of Archbishop 
Corrigan, Coadjutor Archbishop of New York, when it quietly and 
modestly made known the fact of Archbishop Gibbons’ appointment. 
Whereas in its issue of January 5 it had said that it was very 
fitting that a stranger should preside, it now reversed itself, saying 
that it was better to have as Legate one who knew the country. It 
also apologized for what it believed was its one and only offense in 
journalistic good taste in publicizing the expected appointment of 
Monsignor Sepiacci as Apostolic Legate. 

In the same issue it repeated, however, its contention that a 
Council was not needed, saying: 


If all these Metropolitans be called together with their Suffragans—no 
question about Faith being up; and unification of Discipline in such widely 
varying regions being impossible; the Faithful have only to pray that 
some practical good may come out of it. 


Secular newspaper comment regarding the sessions was more or 
less stereotyped, with a preponderance of news items over editorial 
comment. Even the news items were seldom given a prominent 
place. Whatever was said, however, was respectful. On the day 
of the first solemn session, the Boston Globe, among other papers, 
carried an intelligent article explaining the difference between a 
Plenary Council and other types of Council, with a brief history of 
the Councils held in the United States. The Baltimore Sun of 
November 11 (the Tuesday following the first solemn session) made 
mention of the concern of the city officials of Baltimore in strewing 
with tan bark the streets in the vicinity of St. Mary’s Seminary 
where many of the private sessions were held, “to prevent ae 


2Cf. Guilday, op. cit., pp. 157, 202. 


3 Cf. Freeman’s Journal, January 12, 1884; cf. also issue of January 5, 1884. 
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made by passing vehicles”. The secrecy attending the private 
and the public congregations prevented the papers from containing 
any authoritiative information on these deliberations. Freeman’s 
Journal warned of this on the day before the first solemn session 
(November 8), saying that “each and every pretention, — of which 
there will be many, in newspapers, of knowing what deliberations 
are going on, will be mere romance”. And the New York Times 
of November 17 recognized this fact in remarking that the proceed- 
ings were in Latin but of such a character that those who under- 
stood the language “‘ but were not members of the Council,” could 
gain no information. 

The attitude of the newspapers reflected the period of peace 
through which the Church was passing, notwithstanding the slur of 
“Rum, Romanism, and Rebellion ” that had been cast at her at the 
end of the recent presidential campaign. But the degree of tran- 
quillity enjoyed by the Church seems somewhat exaggerated in the 
picture painted by The Catholic World in its treatment of the III 
Plenary Council.* On the other hand, there was much respect for 
the Church, as the newspaper accounts reveal, and nowhere better 
than in describing the first solemn session and the procession accom- 
panying it. The Washington Post of the Monday following devoted 
a lengthy first-page article to it, remarking rather floridly that the 
participating prelates looked as though they had stepped out of 
a richly-stained window. Other papers acclaimed it the largest 
Council ever held in the United States, adding that is was surpassed 
only by the Council of Trent.® 

The New York Daily Tribune and the Baltimore Sun, in their 
issues of the day following the opening of the Council, referred to 
the architectural merits of the Baltimore Cathedral. The latter 
noted its age, stating that it had been completed sixty-three years 
previous, though begun ten years prior to that by Archbishop 
Carroll; the paper spoke of it as one of the grandest structures even 
when compared with more ornate buildings in other and wealthier 
American cities. The Tribune said that it resembled a Turkish 
Mosque more than a Christian temple, and that, as a consequence, 


4“ The National Catholic Council ”—The Catholic World, XL (1884-1885), 
708. 

5 §t. Louis Daily Globe, November 23, 1884; Chicago Tribune, November 
10, 1884; Baltimore Swn, November 6, 1884. 
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the opening ceremonies performed in that setting produced a scene 
as picturesque as if it had been happening in an ancient Oriental 
city. 

The Chicago Tribune of November 10 printed a list of the eleven 
archbishops, fifty-eight bishops, and six abbots in the order in which 
they marched in the procession; it also stated that thirty thousand 
persons had begun to assemble at sunrise to witness the procession. 
The New York World of November 10 had this to say of the 
procession: 


Venerable princes moved along, their long trains supported by bright- 
faced boys; keen-faced and intellectual-looking men in the prime fit to 
rule and ready to obey, walked with modest mien. . . . Occasionally among 
the crowd of clean-shaven faces could be seen one with patriarchal beard 
and venerable look seeming as though he had stepped out of a stained- 
glass window. Slowly swinging his censer, and spreading round an odor 
of frankincense walked the censer-bearer, and then bringing up the rear 
walked the Apostolic-delegate, Archbishop Gibbons. Preceding him and 
walking with feeble steps the Vicar-General of the diocese, Father Mc- 
Colgan and then came the archbishop, supported by his deacons of honor, 
Fathers Lee and Devine, respectively his secretary and chancellor. 


The presence of so many prelates caused many newspapers to 
comment on the remarkable growth of the Church in the United 
States in less than a hundred years, since Archbishop Carroll could 
gather to his synod in 1791 only twenty priests; or even in the 
eighteen years that had passed since the II Plenary Council which 
was attended by seven archbishops and thirty-nine bishops. In 


this connection the New York Graphic of November 12 had this to 
say: 


These thirteen archbishops and sixty-five bishops together with a large 
number of prelates . . . form a notable array. Most of them are men of 
mark in their church and represent weighty interests and when it is con- 
sidered that the whole body speaks for a denomination that numbers 
about one sixth of the population of this country, and that the decrees of 
the Council when confirmed will be accepted by these millions of our 
fellow citizens, the importance of the Council will at once be apparent. 


In speaking of the outstanding members of the hierarchy the 
newspaper accounts referred to Archbishop Ireland and Bishop 
Spalding in connection with their pet projects, colonization and edu- 
cation respectively. Bishop Spalding was regarded as the ablest 
of the younger prelates. Archbishop Gibbons was described by the 
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New York Times as slightly above medium height, with light hair 
and blue eyes. His winning manner was considered his outstanding 
asset. Nevertheless the Times in its issue of November 9, noting 
that he was the center of attraction, observed also that he was in the 
midst of “‘ peers — in fact, some of them greater in the councils of 
the church and greater in public opinion ”’. 

The oldest member of the hierarchy in attendance at the Council, 
Archbishop Peter Francis Kenrick of St. Louis, was praised for his 
learning and piety and it was said that both his wisdom and ex- 
perience could be expected to have great weight in the deliberations. 
Archbishop Patrick John Ryan of Philadelphia was described as the 
most gifted pulpit orator in the American Church. The ability 
and learning of Bishop Richard Gilmour of Cleveland as a writer 
and speaker were held to be exceptional by the Boston Globe of 
November 13. The striking personal appearance of Archbishop 
Feehan of Chicago was the subject of comment and the New York 
Times of November 7 said of his sermons that they “ are brief, to 
the point and of a kind which always attracts and holds the 
attention of his auditors ”. 

The spectacle of the signing of the decrees was pronounced an 
imposing one, though none of the papers has left a description of it. 
The papers adverted to the fact that the proceedings would not be 
made public until they had been sent to Rome and reviewed there, 
but they did not adversely criticize this procedure. 

Freeman’s Journal expressed its concern, a month prior to the 
opening of the Council, in its issue of October 11, relative to the 
reformation of church music. It hoped that something would be 
done about the lack of adequate training in seminaries and in refer- 
ence to the violation of good taste in the introduction into the 
services of the Church of songs with patriotic or sentimental associ- 
ations. Even a week earlier Freeman’s Journal seemed to delight 
in announcing that Rev. Joseph Graf, who would have charge of the 
music during the Council, had composed for the occasion a poly- 
phonic motet for five voices entitled O Beata Trimtas. 

Several papers suggested that there was opposition to the chang- 
ing of the status of the Church in the United States from that of | 
one subject to the Sacred Congregation for the Propagation of the 
Faith to one subject to the usual Congregations and Tribunals of 
the Roman Curia. The Boston Globe of November 13 referred to 
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a well known, outstanding prelate who held the opinion, which it 
was affirmed he had ventured to say was that of the majority, that 
the Church was not ready for a change. On the contrary, the New 
York Daily Tribune of November 16 stated that a large number of 
eminent churchmen had reason to believe that the time had come 
when the Catholic Church in America was “ strong enough to take 
her place with the great national churches of the world.” Curiously 
enough the. change in question seems to have been interpreted at 
least in the minds of the reporters, if not in the statements given 
them, as involving an application of canon law to the United States 
for the first time. One wonders what kind of law it was thought 
had governed the ecclesiastical concerns of the Church prior to that 
time! 

Divorce and mixed marriages were forecast as subjects with which 
the Council would have to deal. Shea pointed to the former in an 
article in the American Catholic Quarterly Review,’ while the Chi- 
cago Daily Tribune quoted the opinion of many aged prelates to the 
effect that mixed marriages must be stopped, adding a cynical note 
of its own that: something must be done in this respect in view of the 
fact that exceptions to the law against mixed marriages had been 
made in favor of the higher classes. In this connection, Freeman’s 
Journal became almost frantic in its issue of November 29 over a 
“scandalous story ”, which it pretended not to believe, to the effect 
that a bishop, in contravention of specific prohibitions in the previ- 
ous councils of Baltimore against the solemnization of mixed mar- 
riages, had assisted at a mixed marriage in church. In the heat of 
its indignation it insisted that any Catholic who knew of such 
scandals was bound in conscience to bring them to the notice of the 
“Grand Plenary sitting in Baltimore”. 

The founding of a Catholic university was regarded as of great 
importance to many of the prelates, and to no one was it more im- 
portant than to Bishop John Spalding who was quoted in the Balti- 
more Sun of November 15 in the following words: 


. . . While we look therefore to the founding of a true university, we will 
begin as the University of Paris began in the twelfth century, as Louvain’s 
began fifty years ago, with a national school of philosophy and theology 
which will form the central faculty of a complete educational organism. 
Around this the other faculties will take their places in due time, and so 


6“ The Coming Plenary Council of Baltimore ”—op. cit., IX (1884), 340-357. 
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the beginning which we make will grow, until, like the seed planted in the 
earth, it shall wear the bloomy crown of its own development. 


The New York Times, in its issue of December 13, expressed itself 
as dubious about the success of a Catholic university. It thought 
that a scientific school would not be successful, for though many 
Catholics individually had distinguished themselves as scientists, 
the Church had repeatedly shown itself hostile to science. It agreed 
that such a university would very likely teach Latin and Greek, but 
it was contended that these subjects had lost much of their former 
importance. It averred, however, that it would be impractical to 
include law and medicine among the faculties, since there was no 
advantage which the Church could derive from assuming the burden 
of independent faculties in these branches; the founding of such 
faculties would not be unlike establishing a Presbyterian school of 
mines or a Methodist agricultural college. It concluded by warning 
that though “ Roman Catholic friends [of the editor] might take a 
natural pride in a great Roman Catholic University, it is not certain 
that in founding it they would spend their money wisely ”. Most 
papers regarded the primary purpose of the university as the higher 
education of the clergy. 

The fact that a Mass of Thanksgiving was offered on Thanks- 
giving Day, which occurred while the Council was in session, called 
forth favorable comment. The National Republican of November 
28 observed in regard to it: 


. . . The practice which with us has now grown to be national of appoint- 
ing one day in the year for general thanksgiving to God . . . has seemed 
to the fathers of the Third Plenary Council of Baltimore consonant with 
the principles of faith and the prompting of the Christian heart .. . 


Editorial comment regarding the possibility that another Ameri- 
ean cardinal would be named at the end of the Council was plenti- 
ful. The New York Times in its issue of November 9 thought that 
it would not be Archbishop Gibbons, but rather that it would be 
some member of the hierarchy in the West. If it were conferred on 
a member of the hierarchy in the East, the Times thought it would 
be Archbishop Ryan of Philadelphia or Archbishop Williams of 
Boston. The St. Louis Daily Globe Democrat, in its issue of De- 
cember 8, averred that the clergy in the West believed that a 
balance of power should be maintained through the naming of a 
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member of the hierarchy in the West, among whom no one was more 
deserving than Archbishop Feehan, whose work in spreading the 
faith in the West was entitled to recognition. In 1886, Archbishop 
Gibbons was named Cardinal. . 

The arrival in Baltimore during the first week of the Council of 
William Onahan, President and Secretary of the Irish Catholic 
Colonization Society, created in the minds of reporters the view that 
he had come with a purpose and that Catholic colonization schemes 
were on the agenda of the Council. The San Francisco Examiner 
of November 11 reported that Bishop Spalding had presided at 
one of the meetings of the Society, stating that other bishops, as 
Marty of Dakota and Macheboeuf of Denver, pointed to the re- 
sources of their dioceses. The Oregonian of November 20 criticized 
the notion of establishing colonies with “no admixture of people of 
other nationalities and religions ”’, stating that it was impractical. 
Whatever significance may be attached to the presence of William 
Onahan in Baltimore at the time of the Council, the Council took 
no action on the question of colonization. 

Two receptions given the prelates are reported in the press, one 
at the residence of Emily Harper, the other at the Concordia Opera 
House. The gathering at the latter was both colorful and distin- 
guished if one is to judge from the words of the New York Times, 
describing it in its issue of November 21: 


The Reception was a representative gathering ... On the stage deco- 
rated with palm trees was the orchestra. The floor was crowded with 
ladies and gentlemen, many of whom were in full dress, and rich costumes 
of the former contrasted vividly with the purple robes and golden crosses 
worn by the ecclesiastics. In one corner could be seen a group of Bishops 
busily engaged in discussing some knotty question. Close by a smiling 
Archbishop was chatting merrily with a bevy of young ladies, and again 
an Abbot with corded gown, pensive face, and patriarchal beard would 
pass slowly by ... 


On December 5 the newspapers announced that the business of the 
Council would be finished following two sessions on December 6. 
The solemn closing on December 7 was marked with pomp and 
_ ceremony; the sermon was preached by Bishop Spalding. 

The hierarchy’s pastoral was printed by the Boston Pilot as a sup- 
plement to its issue of December 20, 1884, while Freeman’s Journal 
published it in installments. 


Decrees and Berisions 


CANONICAL 
PONTIFICIA COMMISSIO 
AD CODICIS CANONES AUTHENTICE INTERPRETANDOS 


RESPONSA AD PROPOSITA DUBIA ! 


Emi Patres Pontificiae Commissionis ad Codicis canones authen- 
tice interpretandos, propositis in plenario coetu quae sequuntur 
dubiis, responderi mandarunt ut infra ad singula: 


A 
I—De temporis supputatione 


D. TI. An, electo uno temporis supputandi modo, hic, vi can. 33 
§ 1, in actionibus formaliter diversis, mutari possit. 

D. II, An tres Missae celebratae nocte Nativitatis Domini sint 
actiones formaliter diversae. 

R—Ad I. Affirmative. 

R—Ad II. Negative. 


II—De appellatione Defensoris vinculi matrimonialis 


D.—An, provocante Defensore vinculi, vi can. 1987, contra se- 
cundam sententiam, quae matrimonii nullitatem confirmaverit, ad 
tertiam instantiam, Defensor vinculi ulterioris istius instantiae, etsi 
agatur de tribunali apostolico, interpositam appellationem, pro sua 
conscientia, deserere possit, ita ut tribunal, in casu, nequeat Defen- 
sori vinculi appellationem deserenti eiusdem prosecutionem im- 
ponere. 

R.—Affirmative. 

Datum Romae, e Civitate Vaticana, die 29 Maii anno 1947. 


B 
I—De recursu ad Sanctam Sedem per Legatum Romani Pontificis 


D.—An clausula can. 81 “ nisi difficilis sit recursus ad Sanctam 
Sedem ” obtineat quoties Ordinarii facile recurrere possunt ad Le- 
gatum Romani Pontificis in regione, qui cum eadem Sancta Sede 
communicat. 

R.—Negative. 


1 AAS, XX XIX (1947), 373, 374. 
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Il—De duello 


D.—Azn, in iis locis in quibus sententia de duello habendo reser- 
vatur tribunali quod dicitur “ honoris ”, provocantes et acceptantes 
incurrant in poenas de quibus in can. 2351 ipsa provocatione vel 
acceptatione. 

R.—Affirmative, nisi certo constiterit provocantes et acceptantes 
non habuisse intentionem duellandi. 


IlIl—De favore iuris quo gaudet matrimonium 


D—An stante positivo et insolubili dubio de validitate primi 
matrimonii, invalidum, vi can. 1014, declarari debeat secundum 
matrimonium. 

R.—Affirmative, dummodo causa definiatur ad ordinarium tra- 
mitem iuris. 

Datum Romae, e Civitate Vaticana, die 26 Iunii anno 1947. 


M. Carp. Masstt1, Praeses. 
eS: 
A. Coussa, Ordinis Basilianorum Aleppen., a Secretis. 
* * * = a 


Copr oF ETuHics ror CATHOLIC HOSPITALS IN THE DIOCESE 
oF GRAND Rapips, MicHIcAN ? 


This Hospital seeks to restore to health every patient it accepts 
for care. To achieve this purpose, the Hospital assumes certain 
obligations, and it is happy to do so. In the first place, it pledges 
itself to foster the use of every scientific technique, whether medical, 
surgical, or any other, that will advance the physical well-being of 
its patients. Moreover, it will continue as in the past to encourage 
its administrative and medical staff and other personnel to keep 
abreast with the newest and most approved methods of surgical and 
medical treatment. 

At the same time, the Hospital is fully mindful of its obligation 
to protect, so far as lies within its power, the rights which a person 
possesses as a person. Accordingly, it feels constrained to assert 
that it does not and will not permit anything to be done within the 


1TxHe Jurist acknowledges with thanks the permission from the Most 
Reverend Francis J. Haas, D.D., Bishop of Grand Rapids, to print this Code. 
His Excellency observes that it will be necessary to revise it from time to time 
to keep pace with the development of medical and surgical techniques. 
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scope of its jurisdiction, violative of the rights of any of its patients 
or of those of his or her family. 

In order to effectuate this policy, the Hospital hereby promulgates 
the Code of Ethics that follows. 


I. OPERATIONS PROHIBITED IN EVERY INSTANCE 


The following operations are forbidden under all circumstances: 


1. All operations or procedures involving the removal or destruc- 
tion of human reproductive organs or any interference therewith, 
and specifically, 

a) Removal of an ovary which is apparently normal, prior to 
menopause, 

b) Removal of a normal Fallopian tube or any section thereof, 
unless conception is no longer possible, exclusive of cases occurring 
after menopause, 

c) Any operation which results in obstructing the lumen of a nor- 
mal Fallopian tube, 

d) Removal of a normal uterus, and 

e) Sterilization or castration of a male patient. (See No. II-5 
herein.) 

2. All operations or procedures involving the reproductive tract, 
performed during pregnancy when the fetus is not viable, 2.e., prior 
to the sixth calendar month of pregnancy, and specifically, 

a) Introduction of sounds, bougies, packing or any other instru- 
ments or substances within the os uteri that will result in abortion, 
and 

b) Inducing labor for any reason whatsoever, including eclampsia 
and hyperemesis gravidarum. 

3. All operations or procedures directly destructive of a living 
fetus, whether viable or not. (For operations indirectly destructive 
of a living fetus see No. II herein.) 


II. OPERATIONS PERMITTED ONLY AFTER WRITTEN APPROVAL 


The following operations are forbidden, unless there shall have 
been previous consultation with one of the active surgical consult- 
ants of this Hospital and he shall have given approval of same in 
writing: 

1. All operations or procedures involving the reproductive tract, 
other than those enumerated in No. I herein, that might terminate 
an existing pregnancy or to prevent future pregnancy. 
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2. Attempting to remove any condition presumed to be extra- 
uterine pregnancy. 

3. Hysterectomy in the presence of pregnancy of any type. 

4. Suspensions or fixations of any type. 

5. Orchidectomy for treatment of carcinoma of prostate, and 

6. Therapeutic vasectomy. 


Ill. ARTIFICAL FECUNDATION 


Artificial fecundation, except as a means to complete the inter- 
course already performed between husband and wife, is forbidden. 


IV. REMOVED ORGANS 


All structures or parts of organs removed from patients will be 
sent in their entirety to the Pathologist for his examination and 
report. 


V. CONTRACEPTION 


Advising and counseling contraception is prohibited. 


VI. BAPTISM OF FETUS AND INFANT CARE 
The Baptism of a fetus will be administered as follows: 


1. In cases in which a pregnant mother dies before delivery, the 
fetus will be extracted and baptized. (The procedure for Baptism 
in both normal and abnormal cases, is for the one who baptizes to 
pour ordinary water on the head of the one to be baptized, and while 
doing so, to say: “I baptize thee, in the name of the Father, and of 
the Son, and of the Holy Ghost.’’) 


2. In cases in which there is fear that the fetus will die before 
delivery, the fetus will be baptized within the uterus, care being 
taken to have the water touch the head of the fetus, if such is 
‘possible. Each such fetus so baptized will be baptized after delivery 
conditionally (7.e., by saying the words, “Jf thow art not baptized, 
I baptize thee, in the name of the Father, and of the Son, and of the 
Holy Ghost”). 


3. In cases in which the head of the fetus has emerged and there 
is imminent danger of death, the fetus will be baptized on the head, 
and if, after complete delivery, the child is still living, it will not be 
re-baptized. If a member other than the head has emerged, the 
fetus will be baptized conditionally on that member, provided there 
is imminent danger of death (i.e., by saying the words, “ If thou art 
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able to be baptized, I baptize thee in the name of the Father, and of 
the Son, and of the Holy Ghost’’). In such case, however, the child, 
if still living after complete delivery, will be baptized again on the 
head conditionally. (For form see VI-2 herein.) 


4. In cases in which a fetus has been expelled, such fetus, if alive, 
will be baptized absolutely (7.e., by saying the following words while 
pouring the water, “I baptize thee, in the name of the Father, and 
of the Son, and of the Holy Ghost’’), and if the presence of life is 
doubtful, the fetus will be baptized conditionally (7.e., by saying the 
words, “ If thou art living, I baptize thee, in the name of the Father, 
and of the Son, and of the Holy Ghost”’). If the membranes still 
surround the expelled fetus, Baptism will be by immersion, 7.e., by 
breaking the sac under water while pronouncing the words of Bap- 
tism. (For form see No. VI-1 herein.) 

5. The rights of parents with respect to infants will be fully ob- 
served together with all legal forms and procedures pertaining to 
adoption. 

6. A dead fetus will be accorded the same burial as a dead infant. 


VII. DYING PERSONS 


Dying persons and those approaching death will be accorded the 
following care: 

1. The physician or surgeon, or anyone acting for him, will inform 
a dying person of his condition in order that the person may have 
sufficient time to set his or her spiritual and temporal affairs in order. 

2. While sedatives may be employed to reduce pain, they may 
not be administered to such a degree as to deprive the patient of 
consciousness before he shall have had the opportunity to “ make his 
soul ” and take care of his earthly affairs. Even after “ everything ” 
has been attended to, sedatives, except for very grave reasons, will 
not be administered up to a point beyond which the patient would 
be deprived of the opportunity to gain merit during his last moments 
of life. 

3. Euthanasia, in any form whatsoever, is prohibited. 


VIII. PENALTY 
Penalty for violation of this Code will be the denial of privileges 
of this Hospital. 


* * * * * 
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THANKSGIVING RapIo MESSAGE 


On November 23 Pope Pius XII launched the Thanksgiving Food 
Collection of the National Catholic Welfare Conference War Relief 
Services with a radio message to the United States, exhorting Catho- 
lics to further manifestation of grateful generosity to God in view of 
the crying need for food in Europe and the East. 


* * * * * 
TRANSFER OF LEAVENWORTH SEE 
On May 10 a decree of the Sacred Consistorial Congregation 
transferred the See of Leavenworth to Kansas City, Kansas. 


* x * * * 
YUGOSLAVS EXCOMMUNICATED 


The Sacred Congregation of the Council has announced that all 
those who participated physically or morally in the criminal aggres- 
sion in Lanischie, Yugoslavia (in occupied Venezia Giulia), in which 
one priest was killed and another wounded, have incurred automatic 
excommunication as provided by canon law. 


* * * * * 
BEATIFICATION 
On November 9, Sister Jeanne Delanoue, foundress of the Sisters 
of St. Anne of Providence, was beatified. 


* * * * * 
AFTERNOON Mass IN FRANCE 


On the petition of the Hierarchy in France, Pope Pius XII has 
permitted the celebration of Mass and the distribution of Holy Com- 
munion in the afternoon on Sundays and holy days. The reasons on 
which the concession was based are the scarcity of priests and the 
sub-standard condition of the people’s health. 


* * * * ok 
VATICAN MIGRATION OFFICE 


The Vatican Migration Office has representatives in those coun- 
tries in which refugees are admitted. National Catholic committees 


have been set up in various countries to enlist the cooperation of 
Catholics. 


* * * * * 
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INTERNATIONAL CATHOLIC WELFARP COMMITTEE 


To represent Catholic welfare agencies at international relief 
gatherings, a new permanent central committee has been formed and 
has been approved by the Holy See which has reserved to itself the 
preparation of governing statutes. It is to be composed of leaders 
endorsed by ecclesiastical authorities in their respective countries. 
Its formation was the result of a meeting held in Paris, organized by 
Secours Catholique, French Catholic Welfare Organization, under 
the presidency of Most Rev. Angelo Roncalli, Apostolic Nuncio to 
France, at which representatives from Catholic relief groups in 
twenty-eight countries were present. One of the primary objectives 
of the new committee is cooperation with the Marshall Plan. 

* * * * * 
MEETING OF JAPANESE HIERARCHY 

At the annual meeting of the Japanese Hierarchy on August 22, 
plans were discussed for a national movement to have Sunday recog- 
nized as a religious holiday. The Hierarchy issued its first post-war 
joint pastoral, which states that the Church in Japan now enjoys 
greater freedom than ever before. It warns of new dangers, espe- 
cially the wave of pleasure-seeking; it urges the spread of Catholic 
social teachings and of the work of the Society of St. Vincent de 
Paul; and it thanks the Holy Father for his generosity, as well as 
Catholics everywhere, especially in the United States, with particu- 
lar notice given the work of the National Catholic Welfare Confer- 
ence War Relief Services. 


* * * * * 


SECULAR 


Briers AGAINST RELIGION IN PuBLIC SCHOOLS 


Supplementary briefs have been filed with the Supreme Court of 
the United States asking it to rule as unconstitutional a program of 
religious education operating in the public schools of Champaign, 
Illinois. These briefs have been filed by the Baptist Joint Confer- 
ence Committee on Public Relations, the Synagogue Council of 
America, and the National Community Relations Advisory Council. 
The practice thus attacked has already been found constitutional by 
the Supreme Court of Illinois. 

* * * * * 
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New Jersey CONSTITUTION 

By a vote of 50 to 28 the constitutional convention of New Jersey 
approved a provision in the new constitution authorizing the use of 
public funds for the transportation of children to and from all 
schools, public and private, thus enlarging the statute which the 
Supreme Court of the United States last year found, by a vote of 
5-4, not to violate the First Amendment of the Federal Constitution. 
The new constitution, containing the wider provision, when sub- 
mitted to the voters, was approved by a 3-1 vote. 

* * * * * 
TRANSPORTATION IN MARYLAND 

A bill permitting the transportation of children to non-profit 
schools on public school busses in Anne Arundel County was passed 
as an emergency measure at a special session of the Maryland legis- 
lature by a 5-3 majority of both houses and signed by the Governor. 
It authorizes the county commissioners to levy and appropriate 
annually sufficient funds to defray costs incurred in carrying its pro- 
visions into effect, to establish new bus routes if, in their discretion, 
they are needed, and to purchase new busses. 

Another bill passed at the same special session permits the school 
board of Charles County to change its bus routes if necessary in 
order to transport children to and from schools not receiving state 
aid. Bills had been passed at the regular session earlier in the year 
permitting the use of public school busses for the transportation of 
children to and from schools not receiving state aid in Charles 
County, Cecil County, and Prince Georges County. This provision 
has been in effect for several years in St. Mary’s County, Baltimore 
County, and Howard County. . 


* * * * * 


TRANSPORTATION IN New YorK 


The New York State Department of Education has sustained an 
appeal of Catholic residents in two communities requesting that 
their children be provided with transportation to and from parochial 
schools in Albany and Hudson, overruling the action of members of 
the Loudonville school district, which voted 85-19 against providing 


this transportation. 
* * * * * 
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TRANSPORTATION IN Iowa 


The Supreme Court of Iowa has ruled that the State transporta- 
tion assistance program of 1946 does not authorize transportation of 
parochial school children even if the schools bear a pro rata share 
of the cost. The Attorney General insists that no constitutional 
question was involved in this ruling, since it was only the meaning 
of a statute that was in issue. The decision was rendered in a test 
case brought by a school district asking for a declaratory judgment 
as to whether it could continue to transport parochial school children 
in its busses without jeopardizing its right to share in the transpor- 
tation assistance program of the State. 


* * * * * 


TRANSPORTATION IN WASHINGTON 


The Superior Court of Whatcom County, Washington, has ruled 
that pupils attending the Sumas, Washington, Christian school, 
maintained by the Christian Reformed Faith, may not use public 
school busses to reach their classes. 


* * * * * 
TRANSPORTATION IN MINNESOTA 


The Attorney General of Minnesota has referred to the opinions 
of his office issued in 1919 and 1944 in stating that there is no legal 
authority for the providing of free transportation to parochial school 
children in public school busses, even when there is no additional 


expense involved. 
* * * * * 


AMERICAN FEDERATION OF TEACHERS AND TRANSPORTATION 


At its annual convention in Boston, the American Federation of 
Teachers opposed the use of Federal funds to provide transportation 
for children in parochial schools by a vote of 109-106. Then, with 
the delegates voting according to the strength of the individual 
unions, the vote opposed was 402-340. Federation Local No. 2 of 
New York City was said to be largely responsible for the vote, which 
was a retreat from the Federation’s position in 1946. 


* * * * 
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New York Grant TO CANISIUS CoLLEGE 


The State Supreme Court in Buffalo dismissed a suit which chal- 
lenged the constitutionality of a State cash grant for emergency 
facilities for veterans at Canisius College, and said that the plaintiff 
had to show, under the law of New York, that he has a special, 
material and personal interest in the determination of the result of 
the action beyond that of a mere taxpayer. The grant involved was 
the allocation of $128,000 for the renovation of a former Sisters’ 
Hospital for the facilities needed by veterans. 


* * * * * 
SocIALIZATION OF BriTisH HOSPITALS 


Many Catholic hospitals in Britain have been warned that under 
the 1946 National Health Service Act they may be transferred to the 
Ministry of Health next year. They could be taken over without 
compensation, their governing bodies dissolved, and new manage- 


ment appointed. 
* * * * * 


ScHoot AGE IN BRITAIN 


A new law in Britain requires children to remain in school a year 
longer, until they are fifteen years old. This swells the number of 
children taxing the resources of Catholic schools by 400,000. 


* * * * * 


RoyaL WEDDING 


An attempt will probably be made to have repealed the Ecclesi- 
astical Titles Act of 1871 which forbids the use in Britain of any 
titles not authorized or sanctioned by the sovereign. This Act pre- 
vented the Catholic Hierarchy of Britain from presenting, in its 
own name, its congratulations to the King on the marriage of his 
daughter. A compromise was reached by which Bernard Cardinal 
Griffin was admitted to offer the congratulations of English Catho- 
lics. His Eminence gave the King the pledge of their loyalty and 
the King in reply thanked him, acknowledging the patriotism of his 
Catholic subjects. 

In Rome, a solemn Mass was offered at Beda College (the English 
College) on the wedding day of the Princess, and it was attended by 
representatives of the British diplomatic missions. 


* * * * * 
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Pusiic HeattH Bint In NortHEerNn IRELAND 
According to Most Rey. John D’Alton, Archbishop of Armagh and 
Primate of All Ireland, a new public health bill in Northern Ireland 
will make it possible for the hospital authority to appoint to the 
Catholic hospital of Belfast a board of management and a staff 
wholly out of sympathy with Catholic teaching. 


* * * * * 


RELIGIOUS CLASSES IN CHILE 
A measure adopted by the Senate of Chile by a vote of 18-12 pre- 
scribes a weekly hour of religious and moral teaching in schools 
under the Ministries of Education, Defense, Justice, Public Health 


and Agriculture. 
* * * * * 


RELIGION IN PUBLIC SCHOOLS oF EL SALVADOR 


A change in the constitution of El Salvador has made it possible 
for priests and catechists to teach catechism in many public schools. 
* * * * * " 


PRIVATE SCHOOLS IN URUGUAY 


By a vote 40-27, the Parliament of Uruguay defeated a bill to 
establish governmental control over teachers in private schools. 


* * * * * 


SOCIALIZATION OF SCHOOLS IN FRANCE 
The Teachers’ Syndicate and parties of the extreme left had 
argued that the nationalization of coal mines should result in the 
transformation of all former private schools on mine property into 
government or lay schools, but the Ministry of State has replied that 
the schools will be permitted to continue to operate as private 
schools until further notice. 


* * Xk * x 


ENTERTAINMENT TAX IN FRANCE 
The tribunal of La-Roche-Sur-Yon in France has exonerated a 
group of priests who refused to pay taxes imposed on entertainments 
held by them for the support of their free Christian schools. The 
charges were brought against them by the Minister of Finance. 


* * * * * 
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Wortp YoutH MEETING IN CZECHOSLOVAKIA 
The recent World Festival of Democratic Youth sponsored by the 
Federation of Czech Youth was not attended by Protestant or 
Catholic youth organizations of Czechoslovakia, or by representa- 
tives of British Youth groups, the youth organization of the French 
Popular Republican Movement, or similar organizations in the 
Netherlands, Belgium, and Italy. 


* * * * * 


CaTHOLIC STRENGTH IN HUNGARIAN PARLIAMENT 
Eighty-eight deputies represent Catholic parties in the new Hun- 
garian Parliament. The Communist party won 21.6 per cent of the 
5,000,000 votes; Catholic parties, 22.6 per cent. 


* * * * * 


PASTORAL OF GERMAN HIERARCHY 

The German Hierarchy has issued a pastoral warning against sup- 
planting private capitalism with State capitalism. It advocates the 
fair distribution of wealth by legal means in accordance with social 
justice, the needs of the community and the preservation of the 
principles of private property. It deplores the division of capital 
and labor into opposite camps but asks for an equitable family wage 
with proper regard for the spiritual and religious needs of the worker 
and for a just distribution of profits. It pledges the Hierarchy to 
share the burden of solving social problems. 


* * * * * 
CaTHOLIC Papers IN Soviet GERMANY 


Soviet military authorities have approved in principle the publi- 
cation of Catholic newspapers and the establishment of a Catholic 
publishing firm. Previously seven million Catholics had been de- 
prived of all religious literature. 


* * * * * 
OPENING OF FRENCH Mission ScHoots IN Syrta 


The Syrian government has announced the lifting of restriction on 
French mission schools which were ordered closed two years ago 
in what was regarded as a move to combat anti-nationalist influ- 
ences in the former French mandate. 


Bonk Reviews 


DE RELIGIOSIS AD NORMAM CODICIS IURIS CANONICI 
by P. Timotheus Schaefer O.F.M. Cap. Fourth and enlarged 
edition. Editrice “‘ Apostolico Cattolico”, Via dei Pettinari, 57, 
Rome, 1947. Pp. txiv-1214. 

The fourth edition of Schaefer’s De Religiosis is greatly enlarged. 


Almost every part of this book contains some new paragraphs and 
even full pages so that with the basic text of earlier editions re- 
tained most topics are in fact somewhat revised and treated more 
at length. 

Satisfactory bibliographies are offered before commentary is 
discussed. These bibliographies are given under separate and 
apposite headings. Little distinction, however, is made between 
books and articles. Schaefer has covered the field of bibliography 
of the law on religious with painstaking care. He has included 
monographs and dissertations but he has unfortunately overlooked 
several dissertations which would have improved his bibliography. 
Not mentioned by Schaefer are Flanagan’s Canonical Erection of 
Religious Houses and Matulenas’ Communication, a Source of 
Privileges. Nevertheless even with these omissions, Schaefer’s bib- 
liographies are much better than will normally be found and the 
author is to be commended for his efforts. 

The author’s commentary on the law on religious is obviously too 
long for anything like a detailed review. Those who know 
Schaefer’s earlier editions realize that his work is of great value and 
they can be assured that this fourth edition is even better. As 
samples, however, for those who may not be well acquainted with 
Schaefer’s work in this field the following points will be of interest. 

Alienation of the property of religious is discussed by Schaefer 
with skill and in detail. He sets forth clearly the concept of 
alienation and indicates what is and what is not alienation. It 
would be difficult to overstress this last item, for much confusion 
exists in the application of the law on alienation of property. Care- 
ful reading of this commentary will assist one in grasping the actual 
meaning of alienation and its ramifications. Of course, what is 
offered here is Schaefer’s own opinion. Not all his examples will 
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be admitted by other canonists. For instance, everyone will not 
agree that unlawful repudiation of a bequest is alienation. 

Schaefer’s commentary on the privilege of exemption is equally 
clear and detailed. This privilege is of supreme importance to a 
large number of religious and it is fortunate that this commentary 
is written with so much balance both in regard to the concept of a 
privilege and the notion of exemption. Full explanation is given of 
the privilege of exemption and Schaefer draws a distinction between 
exemption granted by law and exemption granted by indult. The 
latter Schaefer maintains is to be interpreted strictly while the 
former should receive a broad interpretation. 

The use and loss of the privilege of exemption are amply dis- 
cussed. The loss of this privilege is naturally discussed mostly in 
regard to its loss by individual religious, not by a community. 

While Schaefer gives sufficient space to the privilege of exemp- 
tion, he might have discussed more in detail the purpose of this 
privilege. Very little is said in this matter. Some of what is 
mentioned can be readily admitted but other reasons are debatable. 

A word of commendation should be mentioned for the author’s 
satisfactory treatment of studies in religious communities. Schaefer 
has ample exposition of this matter. Special mention ought to be 
made of the necessity of studying Latin. This study is too much 
neglected. But the mere reading of Schaefer’s detailed citation of 
the letter of Pope Pius XI should convince one, if this is still 
necessary, of the importance of Latin. The recommendations of 
this commentary are strongly urged. 

Schaefer discusses the use of the radio in religious houses. He 
considers this a matter of internal discipline. Hence either the 
religious Superior or the local Ordinary will be the authority to 
permit or deny the use of the radio. The proper authority will be 
found in the type of religious community. 

Schaefer is careful in selecting his own opinion where an issue 
is still debatable. For instance, he maintains that a non-exempt 
person living in a exempt house is not liable to penalties inflicted 
in particular law. 

De Religiosis contains a commentary on the statutes to be ob- 
served by extern Sisters of Nuns. For reasons of convenience, the 


norms governing the constitutions of religious of simple vows are 
printed as an appendix. 
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The indices of this work are useful. There is an analytic index 
and an index of canons and persons. A concordance of marginal 
numbers of the third and fourth editions completes the work. 


COMMENTARIUS IN DECRETUM “SPIRITUS SANCTI 
MUNERA” by Caesar Zerba. Libreria Editrice Vaticana, 1947, 
pp. 104. 


This commentary on the decree granting faculties to certain 
priests to administer the Sacrament of Confirmation is written by 
the Subsecretary of the Sacred Congregation of the Sacraments. It 
contains, therefore, doctrine which must for the most part be con- 
sidered of great value. This view is strengthened by a statement 
in a letter of the Cardinal Prefect of the Sacred Congregation of the 
Sacraments in which he says that Caesar Zerba had no small part 
in the construction of the decree itself. 

The commentary on the decree, Spiritus Sancti munera, is intro- 
duced by a discussion on the minister of Confirmation. This dis- 
cussion is accurate but brief. It concludes with an outline of the 
opinion of consultors before the decree was actually published. 

The commentary on the decree is clear, detailed and satisfactory. 
It mentions the priests who possess the faculty to confirm and it also 
goes into details concerning priests who, although possessing the 
care of souls, do not enjoy this faculty. This latter item is of 
considerable importance for it removes any question of equivalent 
and assumed faculties. Zerba admits that some vicars might well 
have been included in the list contained in the decree and he offers 
reasons why they were excluded. The exhaustive list of priests 
possessing the faculty to confirm should be studied with Zerba’s 
commentary. Incidental to his discussion of pastors, Zerba explains 
clearly the notion of a personal pastor. Also in this discussion, is 
an extraordinary statement that all pastors in the United States are 
removable pastors (p. 53). 

The power of jurisdiction and the power of orders in the use of 
the faculty to confirm are sufficiently explained. Zerba correctly 
notes that this exposition is of some importance. 

Zerba’s commentary is published with two appendices. The first 
is the decree on the administration of Viaticum and Extreme 
Unction to children in danger of death. The second is the text of 
the decree, Spiritus Sancti munera. This concludes with the rite to 


be followed in the use of the faculty to confirm. 
Epwarp ROELKER. 


Chronicle 


GENERAL 


At the annual meeting of the Hierarchy held at The Catholic University 
of America November 12-15, Most Rev. John T. MecNicholas, OF. 5:t.M- 
Archbishop of Cincinnati, was elected Chairman of the Administrative Board 
of the National Catholic Welfare Conference. Most Rev. Richard J. Cushing, 
D.D., Archbishop of Boston, was elected Vice Chairman of the Board and 
Episcopal Chairman of the Youth Department. Most Rev. John M. Gannon, 
D.D., Bishop of Erie, was elected Treasurer, and Most Rev. John F. Noll, D.D., 
Bishop of Fort Wayne. Secretary. 

The following Episcopal Chairmen of the various departments were also 
elected: Most Rev. Robert E. Lucey, D.D., Archbishop of San Antonio, Lay 
Organizations; Most Rev. Joseph E. Ritter, D.D., Archbishop of St. Louis, 
Catholic Action Study; Most Rev. James H. Ryan, D-D., late Archbishop of 
Omaha, Education; Most Rev. Karl J. Alter, D.D., Bishop of Toledo, Social 
Action; Most Rev. Emmet M. Walsh, D.D., Legal; Most Rev. Michael J. 
Ready, D.D., Bishop of Columbus, Press. 

The following members of the Hierarchy were invited to serve as assistant 
bishops to the Episcopal Chairmen: Most Rey. Francis P. Keough, D.D., 
Bishop of Providence, assistant bishop to the Chairman of the Board; Most 
Rev. William D. O’Brien, D.D., Auxiliary of Chicago, assistant Treasurer; 
Most Rev. John F. O’Hara, C.S.C., D.D., Catholic Action Study; Most Rev. 
Richard O. Gerow, D.D., Bishop of Natchez, Youth Department; Most Rev. 
Thomas K. Gorman, D.D., Bishop of Reno, Press; Most Rev. Matthew F. 
Brady, D.D., Bishop of Manchester, Lay Organizations; Most Rev. Bryan J. 
McEntegart, D.D., Bishop of Ogdensburg, Legal; Most Rev. Charles H. Lée- 
Blond, Bishop of St. Joseph, Social Action; Most Rev. William A. Scully, 
D.D., Coadjutor of Albany, Education. 

Rt. Rev. Msgr. Howard J. Carroll, D.D., was named general secretary of 


the National Catholic Welfare Conference, and Rev. Paul F. Tanner, assistant 
secretary. 
* * * * * 


The National Catholic Welfare Conference has appropriated half a million 
dollars for the operation through 1948 of the National Catholic Community 


Service. During the war period, 291,000,000 persons entered the clubs staffed 
by this Service. 
* * * * * 


The Immigration Bureau of the National Catholic Welfare Conference aided 
over a hundred thousand persons during the year ending June 30. It reports 
dissatisfaction at the small ratio of Catholic displaced persons admitted to the 
United States, which it blames on the tardy inauguration of the work and 
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insufficient finances, handicaps under which Jewish agencies did not suffer with 
the result that seventy per cent of the displaced persons arriving during the 
year in the United States on twenty-five ships were Jewish. 

Ch) age ees eee 


His Eminence, Clemente Cardinal Micara has been named Prefect of the 
Sacred Congregation of Rites, succeeding the late Carlo Cardinal Salotti, who 
died October 24 at the age of seventy-seven. Cardinal Micara has also suc- 
ceeded Cardinal Salotti as Cardinal Protector of the Order of Friars Minor. 
Cardinal Salotti had been Cardinal since 1935 and had been associated with 
the Sacred Congregation of Rites for more than thirty years. 

* x * * * 


On August 15 Myron C. Taylor returned to Rome as personal representative 
of President Truman to Pope Pius XII for the purpose of treating of problems 
relating to the establishment of peace under a world moral order and to the 
alleviation of human suffering in many parts of the world. 

* * * * * 


Antonio Alvarez Vidaurre has presented his credentials to the Holy See as 
Envoy Extraordinary and Minister Plenipotentiary of the Republic of El 
Salvador. 

* * * * x 

Seven cardinals attended the Eucharistic Congress held in Buffalo September 
22-25 held in connection with the centenary of the establishment of the 
Diocese. 

* * * * * 

His Eminence, Francis Cardinal Spellman delivered the invocation at the 
opening of the twenty-ninth annual convention of the American Legion in 
New York, August 28-31. On August 31, His Eminence presided at Mass cele- 
brated in St. Patrick’s Cathedral and attended by delegates. 


* * * * * 


On October 12, His Eminence, Francis Cardinal Spellman offered Pontifical 
Mass in the Municipal Auditorium, New Orleans, at the annual Meeting of 
the National Conference of Catholic Charities and of the Society of St. Vin- 
cent de Paul, held October 9-13. On that occasion His Eminence also gave 
the principal address. In connection with this convention, the Apostolate of 
the Sea held its second annual meeting. 

* * * * * 


On October 7, His Eminence, Francis Cardinal Spellman celebrated Pon- 
tifical Mass at Mt. St. Vincent’s College, commemorating the centenary of its 
founding. On the day previous, His Eminence presided at an alumnae dinner . 
held in connection with the observance of the centenary. 

. * * * * 


On October 4, His Eminence, Francis Cardinal Spellman preached at the 
Pontifical Mass of Thanksgiving celebrated in connection with the observance 
of the centenary of St. Francis’ College, Loretto. His Eminence accepted 
from the college the degree of Doctor of Letters. At the same convocation, 
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degrees were also accepted by Most Rev. George L. Leech, D.D., Bishop of 
Harrisburg, and Most Rev. John K. Mussio, D.D., Bishop of Steubenville. 
* * eth ae * 

On August 16, His Eminence, Samuel Cardinal Stritch preached in Holy 
Name Cathedral, Chicago, to the delegates attending the ninety-second annual 
convention of the Catholic Central Union of America and the thirty-first 
annual convention of its auxiliary, the National Catholic Women’s Union. 

* * * * * 

On October 26, the observance of the centenary of the elevation of the Arch- 
diocese of St. Louis to the rank of an Archdiocese was commenced with a 
Pontifical Mass celebrated in St. Louis Cathedral by Most Rev. Joseph E. 
Ritter, D.D., Archbishop of St. Louis. 

* * * * * 

On September 21, solemn Mass was offered in St. Patrick’s Cathedral, New 
York, to mark the close of United Nations Week. The sermon was preached 
by Rt. Rev. Msgr. James H. Griffiths, S.T.D., Chancellor of the Military 


Ordinariate. 
* x * * ~ 


November 23-26, the silver jubilee meeting of the National Catholic Rural 

Life Conference was held at Lafayette, Louisiana. 
* oF * *x * 

August 27, 28, the Catholic Biblical Association held its tenth annual general 
meeting in Denver, immediately following the Association’s summer school 
held there August 18-26. 

* * * * * 

November 1, 2, the first national convention of the Cana Conference was 
held in St. Louis. 

* * * * * 

September 23-25, the eighth annual convention of the Catholic Committee 
of the South was held in Charlotte, North Carolina. 

* * * *  * 

At the opening of the convention of the American Federation of Labor in 
San Francisco the invocation was given by Most Rev. John J. Mitty, DD., 
Archbishop of San Francisco. 

* * * * * 

On October 15, the Cathedral of Our Lady of Perpetual Help in Oklahoma 
City was consecrated. 

* * * * * 

On November 30, Most Rev. Michael J. O’Doherty, Archbishop of Manila, 
celebrated the fiftieth anniversary of his ordination. 

* * Ok * * 
October 5-12, a Marian Congress was held in Buenos Aires. 
* * * * * 

October 23-25, a regional Inter-American Congress of the Confraternity of 
Christian Doctrine was held in San Antonio. 

* * eR By 
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October 14-17, an International Study Week was held at the University of 
Fribourg, Switzerland, under the auspices of the University and UNDA, the 
International Catholic Radio and Television Association. 

* * * * * 


September 7-11, the eleventh Congress of the International Union of 
Catholic Women’s Leagues was held in Rome. 


* * * * * 

September 23-28, a six-day Congress was held in Paris to commemorate the 

fiftieth anniversary of the death of St. Thérése of the Child Jesus. 
* * * * * 

November 29-December 10, an International Sodality Congress was held 
at Barcelona, Spain. 

* * * * x 

The observance of the third centenary of the birth of St. Margaret Mary 
Alacoque was commenced at Paray-le-Monial with Pontifical Mass celebrated 
by the Auxiliary Bishop of Paris. 

* * * * * 

His Eminence, Francis Cardinal Spellman celebrated the Pontifical Mass 
of Requiem at the funeral of the Most Rev. John J. Cantwell, D.D., Arch- 
bishop of Los Angeles, and delivered the eulogy. The late Archbishop died 
on October 30 at the age of seventy-two years. 

es He ok * 

His Eminence, Samuel Cardinal Stritch celebrated the Pontifical Mass of 
Requiem at the funeral of Most Rev. James H. Ryan, D.D., Archbishop of 
Omaha. The sermon was preached by Most Rev. Joseph E. Ritter, D.D., Arch- 
bishop of St. Louis. The late Archbishop died on November 23 at the age of 
sixty. 

* * * * * 

Most Rev. Stephen J. Donahue, D.D., Auxiliary of New York, celebrated 
the Pontifical Mass of Requiem at the funeral of Rt. Rev. Msgr. Robert F. 
Keegan, organizer and director of the Catholic Charities of the Archdiocese 
of New York, who died at the age of sixty. The sermon was preached by 
Most Rev. Bryan J. McEntegart, D.D., Bishop of Ogdensburg. 

* * * * x 

Very Rev. Philip J. Gallagher, Rector Emeritus of Mt. St. Mary’s Seminary, 

Emmitsburg, Md., died at the age of seventy-seven. 
* * * * * 

Rev. George B. Stratemaier, O.P., chaplain at The Catholic University of 
America since 1935, was buried from St. Dominic’s Church, Washington, D. C. 
The sermon was preached by Very Rev. Ignatius Smith, O.P. 

* * * * * 

Lt. Gen. Robert Lee Bullard, who died at the age of eighty-six, was buried 

from the Church of St. Ignatius Loyola, New York City. 
* * * * * 
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DIGNITIES 


Most Rev. Arthur Hughes, D.D., has been appointed Titular Archbishop 
of Aprol and Papal Internuncio to Egypt. 
oe ask ees ak ane 
His Eminence, Cardinal de Jong, Archbishop of Utrecht, was named Papal 
Legate at the "Dutch National Marian Congress held at Maastricht in 


September. 
* ES oe: * 


Rev. Patrick J. Byrne, M.M., Superior of the Maryknoll Fathers in the 
Kyoto Prefecture, has been Soe Visitator Apostolic to Korea with the 
powers of Apostolic Delegate. 

Ae eS ger UE aa 

Most Rev. William D. O’Brien, D.D., Auxiliary of Chicago and President 
of the Catholic Church Extension Society, has been named Assistant at the 
Papal Throne. 


* * * * * 


Most Rev. Francis P. Keough, D.D., Bishop of Providence, R. I., has been 

named Archibshop of Baltimore. 
ee dee ee age 

Most Rev. Patrick A. O’Boyle, D.D., has been named Archbishop of Wash- 
ington, subject immediately to the Holy See. 

* * * * * 

On September 18, Most Rev. Thomas A. Boland, D.D., was installed in St. 
John’s Cathedral, Paterson, N. J.. by Most Rev. Thomas J. Walsh, D-.D., 
Archbishop of Newark. 

atk * * * 

On September 24, Most Rev. Thomas L. Noa, D.D., was installed Bishop of 
Marquette by His Eminence, Edward Cardinal Mooney, at a Pontifical Mass 
celebrated by Most Rev. Francis J. Haas, D.D., Bishop of Grand Rapids. 


* * * * * 


On October 23, Most Rev. Joseph M. Mueller, D.D., Titular Bishop of Sinda 
and Coadjutor of Sioux City, was installed in the Cathedral of the Epiphany. 
Most Rev. Henry P. Rohlman, D.D., Archbishop of Dubuque, preached the 
sermon at the installation. Bishop Mueller was consecrated by the Most Rev. 
Apostolic Delegate in the Cathedral at Belleville. The co-consecrators were 
Most Rev. Joseph H. Schlarman, D.D., Bishop of Peoria, and Most Rev 
Edward J. Hunkeler, D.D., Bishop of Grand Island. 

eo ke * x * 


Most Rev. Albert R. Zuroweste, D.D., has been named Bishop of Belleville. 
* * * * * 
Most Rev. Louis J. Reicher, D.D., has been named Bishop of the newly 
erected Diocese of Austin. 
* * * * * 

_Most Rev. Wendelin J. Nold, D.D., has been named Coadjutor with the 
right of succession to Most Rev. Christopher E. Byme, D.D., Bishop of Gal- 
veston. 

* * * * * 
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On August 28, Most Rev. Moses E. Kiley, D.D., Archbishop of Milwaukee, 
consecrated Most Rev. Roman R. Atkielski, D.D., Titular Bishop of Stobi and 
Auxiliary of Milwaukee. The co-consecrators were Most Rev. Stanislaus V. 
Bona, D.D., Bishop of Green Bay, and Most Rev. William P. O’Connor, D.D., 
Bishop of Madison. 

tee ak * * * 

On September 24, Most Rev. Urban J. Vehr, D.D., Archbishop of Denver, 
consecrated Most Rev. Hubert M. Newell, D.D., Titular Bishop of Zapara 
and Coadjutor of the Bishop of Cheyenne. The co-consecrators were Most 
Rev. Joseph C. Willging, D.D., Bishop of Pueblo, and Most Rev. Joseph M. 
Gilmore, D.D., Bishop of Helena. The sermon was preached by Most Rev. 
Duane G. Hunt, D.D., Bishop of Salt Lake City. 


* * * * * 


On October 7, Most Rev. Thomas J. Walsh, D.D., Archbishop of Newark, 
consecrated Most Rev. James A. McNulty, D.D., Titular Bishop of Methone 
and Auxiliary of Newark, in the Cathedral of the Sacred Heart, Newark. The 
co-consecrators were Most Rev. William A. Griffin, D.D., Bishop of Trenton, 
and Most Rev. Henry J. O’Brien, D.D., Bishop of Hartford. The sermon was 
preached by Most Rev. Thomas A. Boland, D.D., Bishop of Paterson. 


* * * 2k * 


Most Rev. John J. Mitty, D.D., Archbishop of San Francisco, consecrated 
Most Rev. Hugh A. Donohoe, D.D., Titular Bishop of Taium and Auxiliary 
of San Francisco. The co-consecrators were Most Rev. James J. Sweeney, 
D.D., Bishop of Honolulu, and Most Rev. Thomas A. Connolly, D.D., Auxil- 
jary of San Francisco. The sermon was preached by Most Rev. James P. 
Davis, D.D., Bishop of San Juan. 

*  * * * * 


On October 28, Most Rev. Joseph F. Rummel, D.D., Archbishop of New 
Orleans, consecrated Most Rev. L. Abel Caillouet, D.D., Titular Bishop of 
Setea and Auxiliary of New Orleans. The co-consecrators were Most Rev. 
Jules B. Jeanmard, D.D., Bishop of Lafayette, and Most Rev. Charles P. 
Greco, D.D., Bishop of Alexandria. The sermon was preached by Most Rev. 
Allen J. Babcock, D.D., Auxiliary of Detroit. 

* * te ae ee 


On August 22, His Eminence, Samuel Cardinal Stritch consecrated Most 
Rev. Adolph A. Noser, S.V.D., D.D., Titular Bishop of Capitolios and Vicar 
Apostolic of Accra, African Gold Coast, where the latter had been Prefect 
Apostolic since 1944. The co-consecrators were Most Rev. William P. O’Con- 
nor, D.D., Bishop of Madison, and Most Rev. William D. O’Brien, D.D., 
Auxiliary of Chicago. The sermon was preached by Most Rev. Joseph H. 
Schlarman, D.D., Bishop of Peoria. The ceremonies took place in St. Mary’s 
Mission House, Techny, Illinois. 

Pee | * * * 
On October 28, His Eminence, Samuel Cardinal Stritch consecrated Most 


Rev. Augustine F. Wildermuth, S.J., D.D., Bishop of Patna, in Holy Name 
Cathedral, Chicago. The co-consecrators were Most Rev. Edward F. Hoban, 
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D.D., Bishop of Cleveland, and Most Rev. Thomas J. McDonnell, D.D., 


Auxiliary of New York. 
Par See i ee 


Most Rev. Rufino Santos, D.D., has been named Titular Bishop of Barca 
and Auxiliary to Most Rev. Michael O’Doherty, D.D., Archbishop of Manila. 
* * * * * 

On September 8, the Most Rev. Apostolic Delegate consecrated Most Rev. 
Ansgar Nelson, O.S.B., D.D., Titular Bishop of Birta and Coadjutor to the 
Vicar Apostolic of Sweden, in the Cathedral of SS. Peter and Paul, Providence, 
R. I. The co-consecrators were Most Rev. Francis P. Keough, D.D., Bishop 
of Providence, and Most Rev. Theodor Ansgar Suhr, OSB., D.D., Vicar 
Apostolic of Denmark. 

* * * * * 

Monsignor Carlo Cavallera, former Rector of the Propaganda Fide College, 
has been named Vicar Apostolic of Myeri, Kenya, Africa. Monsignor Felice 
Cenci replaces him as Rector at the College. 

* * * * * 

Rt. Rev. S. M. Killeen, O. Praem., D.D., has been named Coadjutor Abbot 

of the American Premonstratensians at Green Bay. 
* * * * * 

Rt. Rev. Bernard Kolin, O.S.B., D.D., Abbot of Muri-Gries in Switzerland 

has been elected Abbot Primate of the Order of St. Benedict. 
* * * * * 

Very Rev. Alcime Cyr, S.M., was elected Superior General of the Society 
of Mary at a General Chapter held in Rome. 

* * * * * 

Very Rev. Herbert G. Kramer, C.PP.S., has been elected Moderator General 
of the Precious Blood Fathers. 

* * * * * 

Very Rev. Patrick McCabe was elected Superior General of the Missionaries 
of the Sacred Heart at a General Chapter held in Rome. 


* * * * * 

Very Rev. William Theodore Govaart, S.CJ., was re-elected Superior 
General of the Priests of the Sacred Heart at a General Chapter held in Rome. 
* * * * * 

Very Rev. Alois Grosse-Kappenberg, S.V.D., was elected Superior General 
of the Society of the Divine Word at a General Chapter held in Rome. 
* * * * * 
Very Rev. Peter Ricaldone, S8.C., was elected Superior General of the 
Salesian Fathers at a General Chapter held in Turin. 
* * * * * 
Rev. Gerard Tremblay, S.J., has been named Director General of the 


Apostleship of Prayer and Rev. Arthur R. McGratty, S.J., has been appointed 
National Director. 


PR eh ee 
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Very Rev. Robert I. Gannon, 8.J., President of Fordham, was unanimously 
elected to serve a third term as President of the Association of Colleges and 
Universities in the State of New York. 

* * * * * 


Rt. Rev. Msgr. Luigi G. Ligutti received the degree of Doctor of Laws from 
' Loyola University of the South. 
OU a caer 


Rt. Rev. Msgr. Lucien J. Caillouet, of the Archdiocese of New Orleans, has 
been named a Protonotary Apostolic. The following priests of the Diocese 
of Rochester were promoted to the same dignity: Rt. Rev. Msers. William M. 
Hart, V.G., William F. Bergen, and J. Francis Coggin. 

* * * * * 


The following have been named Domestic Prelates: Archdiocese of New 
York: Rt. Rev. Msgrs. Valentine F. Snyder, Martin J. Drury, Thomas F. 
Temple, Emmet F. Rogers, Joseph A. Foley, and Henry F. Hammer; Arch- 
diocese of Cincinnati: Rt. Rev. Msgrs. Frederick G. Hochwalt, August J. 
Kramer, Cletus A. Miller, Carl J. Ryan, and Henry J. Waldhaus; Archdiocese 
of Boston: Rt. Rev. Msgrs. John E. O’Connor, Thomas A. Quinlan, Casimir 
Urbanowicz, Matthew J. Gleason, Patrick J. Lydon, and Michael J. Coffey; 
Archdiocese of Dubuque: Rt. Rev. Msgrs. Isidore Semper, John Howell, and 
William Schulte; Diocese of Rochester: Rt. Rev. Msgrs. William J. Brien, 
Thomas F. Connors, George W. Eckl, William F. Stauder, John B. Sullivan, 
John A. Conway, William H. McPadden, Joseph J. Baierl, Edward J. Byrne, 
Wilfred T. Craugh, Edward M. Lyons, Joseph A. Balcerak, Lawrence B. Casey, 
William E. Cowen, Adolph L. Gabbani, Edmund A. Rawlinson, Walter J. 
Donoghue, and Francis J. Lane. 

* * * * * 


Rt. Rev. Msgr. Edward E. Swanstrom, Executive Director of the Nationa 
Catholic Welfare Conference War Relief Services, has been named a Domestic 


Prelate. 
* * x * * 


The following have been named Papal Chamberlains: Archdiocese of New 
York: Very Rev. Msgrs. Christopher J. Weldon, Emil N. Komara, and John 
E. Reilly; Archdiocese of Boston: Very Rev. Msgrs. Daniel J. Donovan, 
Augustine C. Dalton, and Walter J. Leach; Diocese of Rochester: Very Rev. 
Msgrs. Gerald C. Lambert, James C. McAniff, and John S. Randall. 

we ee ee * 

Judge Juvenal Marchisio, National Head of Relief for Italy Incorporated, 
has been named a Privy Chamberlain of Cape and Sword. 

ek tale Oe 

The Medal Pro Ecclesia et Pontifice has been awarded to the following 
members of the Diocese of Oklahoma City-Tulsa: Miss Susan Conway; Mr. 
and Mrs. Michael J. Flanagan; and Mr. and Mrs. James Cavanaugh. 

Pee, et a Set Se 

At the Holy Name Society Convention held in Boston, at which the Most 

Rev. Apostolic Delegate celebrated the opening Mass, and the opening sermon 
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was delivered by Most Rev. William P. O’Connor, D.D., Bishop of Madison, 
the Vercelli medal, named after John Vercelli, Master General of the Order 
of St. Dominic, who founded the Holy Name Society in 1274, was awarded to 
William G. Bruce, Joseph Scott, Paul M. Brennan, Stephen P. Barry, and 
Patrick M. Kennedy. 

re) * * * 

The 1947 recipients of the Medals of the James J. Hoey Awards for Inter- 
racial Justice are Julian J. Reiss, member of the New York State Commission 
against Discrimination, and Clarence T. Hunter, President of the Catholic 
Interracial Council of St. Louis. 

* * * * * 

James F. O’Neill, of Manchester, N. H., was elected national commander 

of the American Legion at its convention in New York City. 
* x * * * 


THE CANON LAW SOCIETY OF AMERICA 


On November 23, 1947, the Canon Law Society of America convened for 
its ninth annual meeting. Those in attendance assembled after 3:00 P.M. in 
the Manhattan Room of the Pennsylvania Hotel, New York City. Close to 
a hundred members and friends of the Society attended the meeting, which 
opened at 3:30 P.M. The officers of the Society in attendance were: The 
Revs. Thomas H. Kay, J.C.D., of Albany, N. Y., President; C. Bernard Alford, 
J.C.D., of Albany, N. Y., General Secretary; Thomas Owen Martin, S.T.D., 
J.C.D., of The Catholic University of America, Recording Secretary; and 
Clement V. Bastnagel, J.U.D., of The Catholic University of America, Treas- 
urer. The Vice-President, the Very Rev. Canon Bruno Desrochers, J.C.D., 
Chancellor of the Archdiocese of Québec, Canada, could not attend in view 
of the priests’ retreat which was to open in the Archdiocese on the following 
day, November 24th. 

Business MEETING 


When the meeting had opened with prayer, the President read off the names 
of the members deceased in the course of the past year: The Very Rev. 
Donald J. Gregory, J.U.D., of Saint Paul, Minn., and the Rev. Ralph Balzer, 
C.P., J.C.D., of Union City, N. J. A prayer was offered for the repose of their 
souls. 


Report oF THH ReEcorDING SECRETARY 


The President called on the Recording Secretary for the reading of the 
minutes of the previous national meeting of the Society on November 17, 
1946. The minutes, drawn up by the Very Rev. John J. Carberry, Ph.D., 
8.T.D., J.C.D., Retiring Secretary at the previous meeting, were read by the 
Rev. Thomas Owen Martin, S.T.D., J.C.D., the Recording Secretary. With- 
out any changes, substitutions or additions the minutes as read were approved 
for filing with the acts of the Society. 


Report OF THE PRESIDENT 


The Rev. Thomas H. Kay, J.C.D., reported on the various regional meetings 
which had been held during the past year in the East, in the Midwest, and 
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in the Northwest. He further explained why the Society’s desire as ex- 
pressed at the latest national meeting, namely of holding its annual national 
meeting in some city more centrally located than the city of New York, could 
not come to fruition during the course of the past year. He voiced the hope 
that the Society’s plan might meet with due execution during the coming year, 
and that an annual meeting in conjunction with the Annual Reunion of the 
Alumni. and Friends of The Catholic University of America might be retained 
at least in the capacity of a regional meeting for the Society. 

He suggested for the consideration of the Society’s Executive Board during 
the coming year the prospect of a more closely knit organization and co- 
operation among the various regional units of the Society for the sake of 
achieving a more unified program for the Society in its national existence. 
He urged the establishment of other regional units or chapters whenever the 
Society’s members in a given geographical region had grown to such numbers 
as to warrant such organization. He commended these suggestions to the new 
officers who were to constitute the Society’s Executive Board during the coming 
year. To them he further proposed the task of recommending to the Society 
whether for the future the payment of membership fees should continue to be 
joined with the members’ subscriptions for Canon Law dissertations, or whether 
the members’ payment of dues and their subscriptions for the currently pub- 
lished dissertations should be handled as separate items by the General Secre- 
tary and the Treasurer respectively. The President thereupon called on the 
Treasurer for his report. 


REPORT OF THE TREASURER 


The Rev. Clement V. Bastnagel, J.U.D., had prepared a mimeographed 
report, which at the opening of the meeting he distributed to the attending 
members for their careful inspection. When he was asked to make his report, 
he moved that the report as inspected by the members be accepted for filing. 
With the motion duly seconded, the report was unanimously recommended 
for filing with the acts of the Society. 

The report covered the period from November 17, 1946, to November 23, 
1947. During that time the Society had received through subscriptions 
($5,422.29), through the sale of dissertations to students in the School of 
Canon Law at The Catholic University of America ($284.50), through accrued 
interest ($77.92), and through a deposit held in safe-keeping for the student 
body of the School of Canon Law ($25.00), a total of $5,809.71. The total 
expenditures had amounted to $3,257.88. That left a favorable balance of 
$2,551.83. Inasmuch as the Society had begun the year on November 17, 1946, 
with assets to the amount of $4,866.76, its present assets, with all current bills 
paid, stood at the figure of $7,418.59. Of this figure the sum of $5,156.08 was 
currently bearing interest, so that there remained the sum of $2,262.51 as the 
current amount in the Society’s checking account. 


Report oN MEMBERSHIP 


It was reported that the current membership stood at 433, with 392 members 
in the United States and Possessions, 38 members in Canada, 2 members in 
Rome, Italy, and 1 member in Nyasaland, B. E. Africa. 
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Report ON DISSERTATIONS DISTRIBUTED 


In the years previous to November 17, 1946, the Society had distributed 92 
separate Canon Law dissertations in approximately 22,250 copies to its mem- 
bership. During the past year it distributed 19 additional titles in approxi- 
mately 5,750 copies, so that up the present the Society had distributed 111 
separate titles in approximately 28,000 copies. All dissertations thus far 
printed had been sent out to the members who subscribed for them. 


ReEporT ON DISSERTATIONS STILL TO BE PRINTED 


The Society was still awaiting the appearance of 31 Canon Law dissertations 
which had in past years been approved for printing. Five titles were due from 
the 1944 approved set; seven, from the 1946 approved set; and nineteen, from 
the 1947. approved set. With reference to these 31 titles there had been 
placed an order for 9,550 copies for future distribution. 

New BvusrNness 

In view of the healthy financial standing of the Society in relation to its 
still prospective obligations, the Treasurer suggested the possibility that the 
Society’s treasury could, if duly authorized to do so by the assembled mem- 
bers, set aside a sum of several hundred dollars for the integration and expan- 
sion of the Canon Law Library at The Catholic University of America. He 
indicated that he regarded any such appropriation as a fruitful investment for 
the Society itself, inasmuch as the added facilities thus accruing to the Uni- 
versity’s Canon Law Library could assure a more thoroughgoing product in 
the dissertations which make up the University’s Series of Canon Law Studies, 
the copies of which become available for the Society’s members through their 
subscriptions for them. The matter was then referred to the assembly for 
discussion. The discussion revealed a universal kindly interest in the sugges- 
tion that had been made, and upon a motion submitted by the Very Rev. 
Francis McQuade, 8.J., then duly seconded and unanimously supported, a sum 
of $300.00 was specified as a contribution from the Society to be put at the 
disposal of the curator of the Canon Law Library at the University for the 
purchase of what was deemed necessary and useful in the integration and 
expansion of the library. The Treasurer indicated his willingness to furnish 
a later report on how the funds were utilized by the curator and the com- 


mittee which was to be appointed for the sake of assisting him in selecting 
the prospective acquisitions. 


Erection or New OFricers 


With all other business properly attended to, the Society was ready for the 
election of new officers. A slate of candidates was submitted by the nomi- 
nating committee, which as in former years was constituted by the outgoing 
officers of the Society. Candidates for the offices of President and General 
Secretary were paired off according to dioceses, so that the vote for them 
could be cast simply through the designation of the diocese which they repre- 
sented. Three sets of candidates were submitted: From the Archdiocese of 
New York, Fathers John M. Costello, J.C.D., and Thomas A. Donnellan, 
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J.C.D.; from the Diocese of Brooklyn, Father Francis B. Donnelly, S.T.L. 
J.C.D., and Monsignor Richard D. McHugh, LL.D.; and from the Diste 
of Springfield, Mass., Fathers Timothy J. Champoux, D.C.L., and William 
Cavanaugh, C.P., J.U.D. For the office of Vice-President the following candi- 
dates were designated: Monsignor John J. Manning, J.C.D., of the Josephinum 
College and Seminary, Worthington, Ohio ; Father Joseph H. V. Somes, J.C.L., 
of Indianapolis, Indiana; and Father Moise Roy, 8S.8., J.C.D., of Montréal, 
Canada. For the office of Recording Secretary the candidates were: Fathers 
Bartholomew F. Fair, 8.T.L., J.C.D., of Saint Charles Borromeo Seminary, 
Philadelphia, Pa.; Terence T. Kane, SJ., of John Carroll University, Cleve- 
land, Ohio; and James MecVann, CS.P., J.C.D., of Saint Paul’s College, Wash- 
ington, D. C. 

The election revealed the following as the newly elected officers: Father 
John M. Costello, as President; Monsignor John J. Manning, as Vice-Presi- 
dent; Father Thomas A. Donnellan, as General Secretary; and Father Bar- 
tholomew F. Fair, as Recording Secretary. The Treasurer of the previous 
year was re-acclaimed in office. 


Paper READ AT THE MEETING 


The time which the meeting still had at its disposal was occupied with the 
reading of a paper by Father Joseph C. Kelley, D.C.L., of Providence, Rhode 
Island. The topic of his paper was “Safeguarding the Ecclesiastical Law of 
Fast.” After a short but substantial historical review of the Church’s law on 
fasting Father Kelley weighed the considerations of a considerable number 
of recent canonists and moral theologians, who espouse a relative standard in 
their interpretation of the law of fasting as opposed to the absolute standard. 
He presented their doctrine as well suited for the more general observance of 
the law of fasting, which is intended as a general law for all those who within 
certain age limits are made subject to the law. He pointed to the acceptance 
of this interpretation by the latest Provincial Council of Malines in Belgium 
and by the practice which is gaining more and more currency throughout 
Canada. 

In the discussion which followed from the floor of the assembly-room there 
participated in particular: The Revs. Timothy J. Champoux, D.C.L., of Spring- 
field, Mass.; Thomas J. Taylor, of Akron, Ohio; Michael J. Keene, O.S.B., 
J.C.D., of Saint Meinrad’s Abbey, Ind.; Gilbert J. McDevitt, J.C.D., of 
Reading, Pa.; and Gerald V. McDevitt, J.C.D., of Philadelphia, Pa. 

After the assembly had voted for adjournment at 6:45 P.M., the newly 
elected officers designated the following four consultors to serve on the Execu- 
tive Board with the officers of the Society: Monsignor Thomas J. Tobin, 
S.T.D., J.C.D., of Portland, Oregon; Fathers Stanley E. Fedewa, J.C of 
Detroit, Michigan; Alfred R: Julien, D.C.L., of Boston, Massachusetts ; and 
Thomas B. Zinkland, of Baltimore, Maryland. 


NortHwest RecionaL CHAPTER 


The fifth meeting of the Northwest Regional Chapter of the Canon Law 
Society of America was held September 10 at Mt. Angel Abbey and Seminary. 
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The paper read at the meeting was the work of Rev. Thomas Brockhaus, 
O.S.B., J.C.D., and was entitled, “The Progress of the Rota Decisions Relative 
to Proof of Conditions Contra Substantiam Matrimonu”. 

Those present at the meeting were: from Portland: Very Rev. Thomas J. 
Tobin, S.T.D., J.C.D., LL.D., Vicar General and Officialis; Rev. George 
J. Campbell, 8.T.L., Synodal Judge; Rev. John R. Laidlaw, Synodal Judge; 
Rev. Edmund J. Murnane, LL.D., Pro-synodal Judge; Rev. Leo J. Linahen, 
J.C.D., Promoter of Justice; from Seattle: Rev. James H. Brennan, SS., 
J.C.D., Vice President of St. Edward’s Seminary, Promoter of Justice and 
Defender of the Bond; from Spokane: Rev. John E. Prince, J.C.D., Promoter 
of Justice and Defender of the Bond; from Baker City, Oregon: Rev. Matthew 
M. Crotty, J.C.D.; from Boise, Idaho: Rev. Raymond J. Peplinski, J.CL.; from 
Helena, Montana: Rev. John A. Delane, Officialis; Rev. James P. O’Shea, 
Synodal Judge; from Mt. Angel Abbey and Seminary: Rt. Rev. Thomas 
Meier, O.8.B., Abbot and host to the members; Very Rev. Martin Pollard, 
OSB., Ph.D., Prior; Very Rev. Cyril Lebold, O.S.B., Subprior; Rev. James 
Koessler, O.S.B., S.T.D., Dean of Theology; Rev. Thomas Brockhaus, O.S.B., 
JKC IBY 

Monsignor Tobin acted as chairman of the discussion and the meeting was 
pronounced very successful by those who participated. 

At the business meeting Monsignor Tobin was elected president of the unit 
for the coming year and Portland was chosen as the place for the meeting in 
1948. Monsignor Tobin inaugurated the annual meetings of the Northwest 
Regional Chapter in September, 1943, with its first meeting in Portland. In 
1944 the meeting was held at St. Edward’s Seminary; in 1945, in the new 
Chancery Office Building at Spokane; and in 1946, at Carroll College, Helena, 
Montana. 


Muwest RecionaL CHAPTER 


The fifth annual meeting of the Midwest Chapter of the Canon Law Society 
of America was held October 18, 14, in Saginaw, Michigan. The schedule of 
meetings and discussions follows. 

Monday, October 13, 1947. 2:00 P.M—Welcome by the Most Rev. William 
F. Murphy, §.T.D., Bishop of Saginaw. Address: “Summary and Informal 
Procedures”, by Very Rev. William J. Doheny, C.S.C., J.U.D., Advocate and 
Procurator of the Tribunal of the Signatura Apostolica and of the Sacred 
Roman Rota. Discussion. 7:30 P.M—Address: “The Defender of the Bond ”, 
by Very Rev. Arthur Caron, O.M.I., Ph.D., 8.T.D., J.C.D., Dean of the Faculty 
of the School of Canon Law, University of Ottawa, Ottawa, Ontario, Canada. 
Discussion. 

Tuesday, October 14, 1947. 10:00 A.M—Panel Discussion led by members: 
“Roman Responses”; Moderator, Very Rev. Monsignor Harold J. Bolton 
Ph.D., 8.T.D., J.C.L., Officialis of the Diocese of Saginaw. Short busines 
meeting. 


PHILADELPHIA CHAPTER 


A series of four lectures on canon law, open to the public, has been arranged 
by the Philadelphia Chapter of the Canon Law Society. The schedule follows. 
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I, Tuesday evening, November 25, 1947, Marriage and Divorce: The Catholic 
Doctrine, by Rev. Bartholomew F. Fair, S.T.L., J .C.D., Defender of the Bond 
in the Metropolitan Tribunal of Philadelphia; Professor at St. Charles Semi- 
nary, Overbrook. 


II. Monday evening, December 1, 1947, The Bond of Marriage in the 
Ecclesiastical Courts, by Rev. Louis A. Eltz, J.C.D., Judge of the Metropolitan 
Tribunal of Philadelphia; Professor at St. James High School, Chester, Pa. 


Ill. Tuesday evening, December 9, 1947, The Prohibition and Censorship of 
Books, by Rev. Joseph A. M. Quigley, J.C.D., A.M., Se.M., Philadelphia Arch- 
diocesan Censor of Books; Judge of the Metropolitan Tribunal; Professor at 
St. Charles Seminary. 


IV. Tuesday evening, December 16, 1947, The Canon Law on Wills and 
Pious Bequests, by Rev. Paul J. Miklosovic, J.C.D., Professor at Saint James 
Catholic High School, Chester, Pa. 


THE RICCOBONO SEMINAR OF ROMAN LAW IN AMERICA 


I. Date: October 24, 1947. 

Author: Reginald Parker, Member of the Bar of the District of Columbia 
and Illinois. 

Title: “ The Clausula rebus sic stantibus”’. 

Abstract: The origin of the clausula is to be found in the commentaries 
of Bartolus, though it is actually a doctrine of the law of nations, notwith- 
standing that its validity was opposed by Grotius and many others learned in 
the law of nations. The civil law recognized it, particularly in the 18th cen- 
tury and it was thought to be a part of the “ natural law”. This vogue com- 
menced to wane at the beginning of the 19th century and now none of the 
civil law codes retain it. Its place in international law is still a dominant one, 
notwithstanding the fact that, inasmuch as the parties to a treaty are also the 
judges of whether conditions have changed or not, it often amounts almost to 
a negation of international law. 


II. Date: November 17, 1947. 

Author: Joseph Du Vivier, Esq. 

Title: “Some Roman and Canon Law Influences on French Procedure ”. 

Abstract: The Roman elements influencing French procedure were the lack 
of a general system of criminal procedure and the place held by torture, oral 
testimony, and accusation by an individual. After 1215, the medieval canonical 
procedure in a measure took the place of private vengeance, the duel, the 
ordeal, and the judicial combat. The procedure by inquest was taken over by 
the law courts about 1270. Besides these points, the paper considered the 
ordinances of 1498 and 1539; “ordinary ” and “ extraordinary ” criminal pro- 
cedure; and the ordinances of Louis XIV of 1667 and 1670. 
III. Date: December 12, 1947. 

Author: Rt. Rev. Msgr. Francesco Lardone, S.T.D., J.U.D. 

Title: “Contardo Ferrini, the Romanist (1859-1902) ”. 

Abstract: An illustration of the Allocution of Pius XII on Blessed Contardo 
Ferrini, given on April 14, 1947. 
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